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I am privileged, in my tenure, to write 
the foreword to the flagship publica-

tion of this East Africa Law Society. We 
had initially planned to bring to you an 
edition that covers our achievements 
and challenges through our twenty five 
years of existence. The COVID-19 pan-
demic, however, had a different plan. 
We have been forced to quickly adapt 
and therefore delve into more press-
ing demands of the season and it is the 
reason that every piece in this edition 
speaks on COVID-19.
 
I am pleased that during the last two 
years, I have steered the regional law 
society through its strategic develop-
ment. The growth of e-learning and 
the expansion of in-person training 
activities are some of the outstanding 
achievements of the Governing Coun-
cil. We inherited an organization on 
an upward trend and we ensured we 
maintained just that. When we came 
in, there were notable challenges 
with membership subscriptions. We 
have done our best to ensure normal-

Foreword

cy. There is still room for growth and 
we look forward to working with the 
future leadership to ensure continued 
success of the organization. 

The development of the current version 
of the East African Lawyer magazine 
has been deliberately focused on the 
effects of the COVID-19 pandemic on 

various facets of legal practice. Our 
contributors are regular practition-
ers, academics, judicial officers and 
civil society officers. They are drawn 
from every East African Communi-
ty Partner State and beyond. They 
candidly share their experiences and 
observations on the disruptions faced 
by the legal profession in current 
times. Every article is as incisive as 
it is compelling, dissecting in three 
dimension the challenges while pre-
scribing solutions that could make the 
legal profession adjust to what is now 
seen as a new normal. 

I thank each contributor who made 
the cut for this publication for the 
dedication of time and intellectual 
resources towards a noble cause. I 
also thank my colleagues in the Gov-
erning Council for their tremendous 
support through my mandate, and the 
leadership of each national Bar mem-
ber for ensuring that we succeeded 
even in very difficult times. 
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A Silver Jubilee with a Difference 
The year 2020 marks twenty five 

years since the birth of the East 
Africa Law Society. During the last 
two and a half decades, we have 
witnessed tremendous growth and 
equally challenges that we have 
had to contend with. The integra-
tion of the East African Communi-
ty has remained our major focus, 
with activities revolving around 
cross-border legal practice, rule of 
law, human rights, democracy and 
cross-border trade. We have also 
made huge steps towards stand-
ardising capacity building for the 
legal profession across the region, 
with the establishment of the EALS 
Institute in 2018 to coordinate con-
tinuous professional training for 
lawyers and stakeholders in law 
practice. 

Our Silver Jubilee has, no doubt, 
been significantly disrupted by the 
onset of the COVID-19 global pan-
demic. What started as a contained 
viral infection in Wuhan thousands 
of miles away has mutated into a 
global scourge that has left many 
sectors, including the legal profes-
sional, gasping for breath. We have 
witnessed unprecedented changes 
in the practice of law, some sudden-
ly. The growth of virtual courtroom 
and virtual arbitration stand tall 
among the changes we are currently 
witnessing. At institutional level, we 
quickly adjusted to the pandemic by 
suspending our in-person engage-
ments while deepening the role of 
technologies in promoting member-
ship activities. We have effectively 
delivered tens of seminars online on 
various subjects. 

In the constraints of COVID-19 pan-
demic, we will be hosting a virtual 
experience for our 25th Annual Con-
ference. The conference was planned 
for Bujumbura as a celebration of 
our Silver Jubilee. In our resilient na-
ture, we are pushing through and 
breaking barriers to bring to you an 
exciting virtual conference. We un-
derstand the need for physical inter-
action and will ensure that as soon as 

the health situation normalizes we 
will be rolling out our in-person ac-
tivities. The Silver Jubilee edition of 
the East African Lawyer Magazine is 
a prelude to the conference and the 
celebration to expect. 

The arrival of COVID-19 pandemic 
also coincided with serious devel-
opments on EAC integration. Most 
prominently, the decline of Rule 
of Law has been recorded in some 
parts of the region. As the regional 
voice of the legal profession, we can-
not stand idly when the very tenets 
of human civilization are eroded by 
poor governance. The United Repub-
lic of Tanzania has lately stood out 
globally as a new entrant into a list 
of shame on observance of human 
rights and rule of law. Introduction of 
laws that exclude public interest lit-
igation, constricting civic space and 
decline of democracy are things that 
we advocate against as a regional 
law society. These vices are, unfortu-
nately, not limited to the United Re-

public of Tanzania. 

We have observed with consterna-
tion the concerns on corruption in 
Kenya and the attempts to erode 
independence of the judiciary, the 
erosion of independence of the le-
gal profession in Tanzania Mainland 
through unjustified reforms to the 
constitutive laws of the law socie-
ty, concerns of oil spillage and envi-
ronmental destruction and human 
rights violations in South Sudan, hu-
man rights violations and suppres-
sion of opposition voices in Uganda, 
human rights concerns in Rwanda 
and Burundi. We continue to scan 
the environment and assist our 
members, civil society and public 
authorities respond to the situations. 
As part of our response to rule of law 
situations, we have recently unveiled 
our handbook on survival for the me-
dia and civil society in constricted 
civic spaces to serve as a guide to en-
able these crucial sectors work with 
little interruptions.

Hanningtone Amol is the Chief Executive Officer of the East Africa Law 
Society
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EAST AFRICA’S 
UNPRECEDENTED NEW NORMAL?

Immediately the World Health Organization (WHO) declared Corona virus as 
pandemic, the world started experiencing tumultuous times that no one en-

visaged. Kenya announced its first case of COVID -19 on 12th March 2020 and 
thereafter, we experienced a major disruption of normal life.  Various busi-
nesses halted operations, compelling them to adapt to the abrasive changes 
brought about by the new normal, COVID- 19.  

Kenya’s Health Ministry shortly there-
after introduced guidelines that the 
public were obliged to comply with in 
a bid to minimize the number of new 
COVID-19 cases. 

In a press briefing, the Kenyan gov-
ernment urged the general public to 
observe basic hand hygiene and safe 
food practices, avoid close contact 
with people who are exhibiting flu like 
symptoms, encouraged persons expe-
riencing symptoms of chest infection 
illness such as fever, coughing, diffi-

culty in breathing and sneezing with a 
history of travel to seek medical atten-
tion at the nearest health facility for 
assessment and prompt management. 
In addition, anyone with recent history 
of travel was strongly advised to self- 
quarantine for at least 14 days and 
promptly report to the nearest health 
facility in case they develop the afore-
mentioned symptoms.

The pandemic has had effects on busi-
nesses and employment contracts.  
Most employers have in recent days 

employed various measures to curb 
the adverse impact of the pandem-
ic on their businesses. The pandemic 
has presented a challenge to various 
businesses, particularly in effecting 
maintenance of the social distance re-
quirement hence the introduction of 
telecommuting measures in order to 
ensure compliance with the govern-
ment directives and curb the spread 
of COVID-19 virus. Employees have uti-
lized platforms such as, webinar, zoom 
and skype to conduct virtual office 
meetings as opposed to face to face 
meetings, to ensure a seamless transi-
tion to working remotely. 

Generally, under the Occupational 
Health and Safety Act, employers are 
legally obligated   to ensure that work-
places are safe and healthy. In respect 

THE EAST AFRICAN

4 A Publication of the East Africa Law Society

Stephanie Adhiambo 
Odundo

WHAT NEXT



of COVID-19, employers are encour-
aged to adopt preventive measures to 
mitigate the health risks posed by the 
pandemic.

Employers have instituted measures 
ensuring a reduction of employees 
present in the physical office and es-
tablished mechanisms to limit interac-
tions between employees, customers 
and visitors while at the workplace. 
While at it, employers have been en-
couraged to provide sanitation fa-
cilitates like sanitizers and regular 
disinfection of open surfaces and 
workstations.

Therefore, it behooves employers to 
sensitize their employees on the COV-
ID-19 virus, the measures it has put in 
place curb its spread and to further, 
provide Personal Protective Equip-
ments (PPEs)

Employment Contracts

COVID- 19 pandemic has also impact-
ed existing employment contracts. In 
respect of the employment contracts, 
which ordinarily provide the statutory 
sick leave period of 14 days, employers 
have had to revise the contractual pro-
visions entered into with their employ-
ees to provide for the recommended 
14-day quarantine period and addi-
tional days for the expected recovery 
period.

Moreover, employers have sought to 
revise the terms of medical insurance 
policy covers provided to their employ-
ees, to have them include COVID-19 as 
an infectious disease entitled to be 
covered by insurance.

In the wake of unprofitability of busi-
nesses in these arduous times, employ-
ers have been faced with the difficult 
decision of effecting salary deductions 
and redundancies in an attempt to re-
main afloat. This has necessitated em-
ployees to seek alternative sources of 
income.

Cross-Border Transactions

As cross-border transactions have be-
come increasingly common, perfor-
mance of contractual obligations has 
been frustrated due to the challenges 
brought about by COVID-19. This has 
led to the rise in the difficulty or im-
possibility of performing contractual 
obligations. Where a party is unable 
to perform its obligations under a con-
tract, this would amount to breach of 
the contract, with the affected party 
permitted to enforce remedies under 
the contract.

As governments across the world have 
implemented strict travel restrictions, 
suspension of flights, closure of bor-
ders, this has negatively impacted the 
importation and exportation of goods 
and business in general. 

These limitations imposed by various 
governmental agencies have further 
exacerbated the economic situation 
for businesses in various sectors includ-
ing the multi-national business to the 
small and micro enterprises. Business-
es around the globe and those whose 
main operations rely on cross-border 
interactions have grappled with reduc-
tion in profits and cash-flow.

As WHO announced that the COVID-19 

virus is here to stay and while there is 
no means of reprieve in the near fu-
ture, several companies listed under 
the Nairobi Securities Exchange (NSE) 
have issued profit warnings declaring 
the losses incurred, given the circum-
stances.

Furthermore, as stakeholders in the 
business sector have been discouraged 
from the physical handling of cash and 
documents, the timely enactment of 
the Business Law (Amendment) Act 
2020 is well appreciated as it now 
recognizes the validity of electronic 
signatures for various commercial doc-
uments. The digitization of electronic 
signatures is welcome as it enables 
parties engage in commercial trans-
actions while eliminating the need for 
handling physical documents. 

Contractual Obligations 

We have witnessed a surge of various 
businesses invoking the force majeure 
clauses under their existing contracts. 
As a general rule, force majeure re-
fers to a clause included in contracts 
which relate to unforeseeable events 
or circumstances beyond the control 
of either party to a contract inhibiting 
either party to perform or fulfill obli-
gations under the contract. The force 
majeure clause limits the liability of the 
affected party and maintains status 
quo of the contract. 

The party alleging impossibility of the 
contractual obligation must furnish the 
counterparty with notice, pursuant to 
the notice period provided in the con-
tract and outlining their delay or diffi-
culty in performing their contractual 
obligations. The party must demon-
strate that such delay is attributed to 
the COVID-19 pandemic. For instance, 
a supplier of goods from China may in-
voke the force majeure clause outlining 
the impossibility of performance of its 
supply and delivery obligations due to 
restrictions on importation of goods. 
Consequently, parties are encouraged 

As cross-border 
transactions have 

become increasingly 
common, 

performance of 
contractual 

obligations has been 
frustrated due to the 
challenges brought 
about by COVID-19

“
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to review their existing contracts to 
confirm whether a pandemic such as 
COVID-19 will be considered as a su-
pervening event entitling the affect-
ed party to rely on such clause. Where 
contractual terms do not make provi-
sion for force majeure events, parties 
should engage in varying the terms en-
suring that neither party’s rights under 
the contract is prejudiced.

Notwithstanding the above, invoking 
of a force majeure provision does not 
automatically terminate a contract. 
Depending on the drafting of the pro-
vision, performance of the contractual 
obligations may be held in abeyance 
until such time that the pandemic is 
contained. However, where no pos-
sible solution is forthcoming after a 
specified period of time agreed by the 
parties, parties may mutually termi-
nate the contract. 

Tax Relief 

In addition to the measures introduced 
by the Kenyan government to inhibit 
the spread of the COVID-19 virus, the 
government has exempted Person-
al Protective Equipment (PPEs) from 
taxation. As a result, the PPEs are now 
affordable and easily accessible to the 
public. This was done in order to in-
centivize businesses to invest their re-
sources in the health sector and assist 
in combating the spread of the COV-
ID-19 virus in Kenya.

Effectively, in an attempt to avert a 
massive decline in the economy and 
to cushion businesses against the un-
favorable financial impact of the pan-
demic, the Kenyan government has en-
acted the Tax Laws (Amendment) Act 
2020 (hereinafter referred to as “the 
Act.”) 

The law amends various provisions of 
the previous tax regime in Kenya with 
the key amendments highlighted be-
low.

1) Corporation Tax - Reduction of corporation tax for resident companies 
from 30% to 25% . This reduction seeks to ease of conduct of business 
between companies within the East African region. The non-resident tax 
however remains at 37.5%

2) Turnover Tax - Increase in the threshold for turnover tax – Any resident 
person whose annual turnover is exceeds Kenya Shillings KES. 1,000,000 
but is less than Kenya Shillings KES. 50,000,000 will be liable to payment 
of turnover tax. Furthermore, the rate of the turnover tax has been re-
duced from three percent (3%) to one percent (1%). This change provides 
relief to businesses whose income is less than KES 1,000,000 as they are 
considered under the small businesses and micro enterprises bracket.

3) Presumptive Tax - In order to obtain a business permit, businesses were 
required to pay presumptive tax. The Amendment obliterates this require-
ment

4) Value Added Tax (VAT) - Reduction of Value Added Tax (VAT) – The Act re-
duces the rate of VAT payable on certain goods and services from 16% to 
14%. This is expected to lower the prices of basic commodities consumed 
by the public.

5) Changes to Withholding Tax (WHT) for service providers – The Amend-
ment Act has amended the Income Tax Act to subject promotion, mar-
keting, advertising and transportation of goods (excluding means of air 
and shipping) by non-residents to withholding tax at the rate of 20% of 
the gross amount payable. It is important to note that the withholding 
tax rate of 20% shall not apply to transportation of goods within the East 
African Community

6) Tax relief on Pay as You Earn (PAYE) income Tax – The Act expands the 
income tax bracket for employees in Kenya. Employees earning a monthly 
salary of KES 24,000 (approx. USD 240) now exempt from payment of in-
come tax. The Act reduces the maximum taxable income rate for salaried 
employees earning above the threshold from thirty percent (30%) to 
twenty five percent (25%).

While some countries within the East African region are on stringent lockdown 
measures such as Uganda, other governments such as Kenya have opted to en-
force a dusk-to-dawn curfew. The change in operating hours has had an arduous 
effect on businesses as it has limited the transacting period which has led to re-
duced income.

While COVID-19 has negatively impacted our businesses, we remain optimistic 
that the season will certainly change and we shall soon experience the profitabil-
ity of our businesses. All in all, we must remain resilient and embrace the hopeful 
mindset that, “this too shall pass.”

Stephanie is an Advocate of the High Court of Kenya duly 
licensed to practice law in Kenya. She has specialized in 
the practice of Corporate Commercial law
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“    The sapiens social order is imagined . . . a conscious effort has to be made to sustain laws, customs, procedures and 
manners, otherwise the social order would quickly collapse” Prof. Yuval Noah Harari- Sapiens

The disruption to our imagined social order attributed to COVID-19 is unprecedented for at least 100 years. As the 
world grapples with continuity of even the simplest of services, such as grocery shopping, it would appear that the 
fourth industrial revolution (4IR) is in unchartered territory. This article looks at the effect COVID-19 will have on 
industry, specifically Technology, Media and Telecommunications; challenges and opportunities et al.  

#WORKFROMHOME- The Law, 
Cybersecurity and Data Protection

As employers adopt remote working, 
cybersecurity vigilance has become 
mandatory. The Electronic Transac-
tions Act, 2011(ETA), the Computer 
Misuse Act and the Electronic Signa-
tures Act, 2011(ESA), lend credence 
to the success of the #WORKFROM-

HOME initiative.   

In Particular, The Electronic Transac-
tions Act provides for the use, security, 
facilitation and regulation of electron-
ic communications and online trans-
actions. The Act (together with the 
Electronic Signatures Act, 2011) also 
significantly provide for the legal rec-
ognition of electronic transactions, re-
cords & signatures; which guarantees 

effective enforcement of the rights of 
consumers where infringed. 

Section 2 of the ESA defines a digi-
tal signature as a transformation of 
a message using an asymmetric cryp-
tosystem. A digital signature enables 
parties to an electronic transaction 
to accurately/authentically determine 
whether the transaction was initiated 
using the private key that corresponds 

COVID-19, 
The Law & the Fourth Industrial Revolution
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to the signer’s public key and whether 
the message has been altered since 
the transformation was made. 

Section 2 of the ETA, defines an 
“advanced electronic signature” to 
mean an electronic signature, which 
is uniquely linked to the signatory, is 
reliably capable of identifying the sig-
natory, and is created using a secure 
signature creation device that the sig-
natory can control. 

Section 2 also defines an “automat-
ed transaction” to mean an electronic 
transaction conducted or performed, 
in whole or in part, by means of a data 
message in which the conduct or data 
messages of one or both parties is not 
reviewed by a natural person in the or-
dinary course of the natural person’s 
business or employment. 

Consequently, apart from the en-
cumbrances of internet availability, 
connectivity and cost, it is possible to 
conclude almost any transaction on-
line. Security will obviously be a major 
concern whilst communicating/trans-
acting electronically. This will require 
utilizing platforms with strong encryp-
tion that will keep hackers, data min-
ers and any other third party interfer-
ence at bay. 

Virtual Private Networks (VPN) may of-
fer additional security if used correctly, 
supplemented by traditional methods 
such as  password management, use of 
anti-viruses, spyware, firewalls among 
others. It is vital to keep in mind that 
with the stay at home campaign; 
cyber-criminals are inadvertently on 
notice that every individual and busi-
ness is fair game. 

For most businesses in the revolution, 
data is a most valuable resource. It 
is critical that all staff working from 
home appreciate Data Protection and 
Privacy laws such as the Uganda Data 
Protection and Privacy Act, 2019, the 
EU General Data Protection Regula-

“

“
tion (GDPR) & the African Union Con-
vention on Cyber Security and Person-
al Data Protection. 

Data protection revolves around sev-
eral principles encapsulated by no-
tions that a data controller/processor 
should be accountable to the data sub-
ject for data collected, processed, held 
or used; data should be collected in a 
lawful and fair manner; it should be ad-
equate, minimal and not excessive, ac-
curate, not misleading and up todate, 
collected transparently, should not be 
kept longer than necessary, should be 
secure and overall should only be used 
for the purpose for which It is collect-
ed. 

Section 20 of the 2019 Act provides 
unequivocal guidelines for securing 
data, mandating data controllers to 
identify reasonably foreseeable in-
ternal and external risks to personal 
data under that person’s possession 
or control and to thereafter establish 
and maintain appropriate safeguards 
against the identified risks. 

Additionally, under 22 (3) a data con-
troller shall observe generally accept-

ed information security practices and 
procedures, and specific industry or 
professional rules and regulations. 

With the fluidity of the 4IR, industry 
practice in regards to safety while us-
ing Artificial intelligence (AI) and the 
Internet of Things (IOT) vigilance is 
king  in ensuring best practice is ob-
served. Artificial Intelligence, Is tech-
nology that mimics human behavior. AI 
uses machine learning, where a com-
puter program constantly perfects 
performing an assigned task by pro-
cessing massive amounts of data and 
then identifying and analyzing new 
data more easily.

The Internet of Things (IoT) is the use 
of Intelligently connected devices and 
systems to harness data. This data 
is gathered by non-intrusive sensors 
and actuators in machines and other 
objects which, when connected to the 
Internet via Wi-Fi, Bluetooth and other 
networks aggregates data that can be 
used to improve all facets of life. 
It is a well settled canon of law that an 
employer is vicariously liable for the 
acts of his employees. And, most often 
than none, it is the employees/contrac-

“Every point in history is a crossroads. 
A single travelled road leads from the 
past to the present, but myriad paths 

fork into the future. Some of these paths 
are wider. Smoother and better marked, 
and are thus more likely to be taken, but 

sometimes history or the people who make 
history- takes unexpected turns . . . In a few 

decades, people will look back and think 
that the answers to all of these questions 

were obvious.’’ - Professor Yuval 
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tors of a company that lose data even 
when state of the art security systems 
are in place.

It is thus imperative that organizations 
should follow the guidelines encap-
sulated in our Data Protection laws. 
Section 23 of the 2019 Act makes it 
mandatory for a data controller or pro-
cessor who believes that personal data 
has been accessed or acquired by an 
unauthorized person to immediately 
notify the National Information Tech-
nology Authority (NITA). 

A Cashless Tomorrow

Post COVID-19 will see an increase on 
the reliance/need for digital money 
and e-commerce. E- Commerce is in 
general parlance any activity that re-
lates to the purchase and sale of goods 
and services over the Internet. 

Studies have shown that Africa is the 
“mobile phone continent” of the world 
as more than half of the population 
owns a mobile phone. It was predicted 
that at the end of 2014 nearly 600 mil-
lion Africans owned a mobile phone, 
and it’s this mobile phone generation 
who are causing a surge in entrepre-
neurship.

Uganda like the rest of the world, will 
rely on online banking, mobile money 
and by advertence e-Commerce plat-
forms that provide cashless solutions 
for online shopping if it is to reduce 
the physical exchange of fiat curren-
cies. 

Uganda currently lacks a compre-
hensive law for payment platforms. 
Precovid-19, Parliament and Bank of 
Uganda had commenced public consul-
tation on the National Payment System 
Bill, 2018 (NPS). The Bill is intended to 
regulate payment service providers 
and issuance of electronic money and 
to provide for safety and efficiency of 
payment systems. 

The bill defines a payment system as 
a transaction through the transfer of 
monetary value, while a payment ser-
vice means services enabling cash de-
posits or withdrawals and a Payment 
Service Provider is a person providing 
payment service.As Professor Yuval 
postulated, ‘Every point in history is 
a crossroads'. A single travelled road 
leads from the past to the present, 
but myriad paths fork into the fu-
ture. Some of these paths are wider. 
Smoother and better marked, and are 
this more likely to be taken, but some-
times history or the people who make 
history takes unexpected turns...In a 
few decades, people will look back and 
think that the answers to all of these 
questions were obvious.’ It is not far-
fetched to imagine that products like 
Safe Boda’s Cashless or Jumia Pay, 
may be preferred and even wholly em-
braced by the different demographics; 
considering that in 2000 just 1% of the 
African population owned a mobile 
phone and in 2014, 92% of adult Tan-
zanians sent a least one text.

Consumer Protection 

For e-commerce business, consumer 
protection will be key. Sections 24-
28 of the Electronic Transactions Act, 
2011 make provision for consumer 
protection and provide among many 
other conditions, that every e-com-
merce entity must inform customers 
about details of the business, details 
of ownership, mode of payment and 
must show the full purchase price (tax-
es and transport costs included). 

E-commerce entities are also required 
to provide options for cancellation 
with refunds of all payments made by 
the consumer after deducting the di-
rect cost of returning the goods.
Financial services, including, invest-
ment services, insurance and rein-
surance operations, banking services 
and securities are excluded from the 
above. 
The provisions for cancellation do not 

apply in cases of supply of reading ma-
terial, foodstuff, software that’s been 
unsealed, beverages or other goods 
intended for everyday consumption. 
Cancellation will also be impractical 
if the price for the supply of goods or 
services is dependent on fluctuations 
in the financial markets and which can-
not be controlled by the supplier. 

The ETA also prohibits sending unso-
licited commercial communication to 
a consumer without consent or an opt 
out option. 

Regulatory Sandboxes 

Covid-19 will most likely also see the 
use of regulatory sandboxes to allow 
use of unregulated technology like 
drones and digital money. A regulato-
ry sandbox is a framework set up by a 
regulator to allow small scale, live test-
ing of innovations by private firms in a 
controlled environment. 

The National Payments Bill is Ugan-
da’s first (draft) legislation to provide 
for regulatory sandboxes for financial 
technology entities to live test their 
products. 

The concept of regulatory sandboxes 
was developed in a time of rapid tech-
nological innovation and attempts to 
address the frictions between regula-
tors desire to encourage and enable 
innovation and the emphasis on regu-
lation.

In May, 2019, Kenya’s Capital Markets 
Authority approved the, Regulatory 
Sandbox Policy Guidance Note that 
allows Digital Finance Services (DFS) 
players to conduct live-tests of their 
innovative products, solutions, and 
service for a maximum period of 12 
months. 

Earlier in 2018, Sierra Leone in collabo-
ration with United Nations Capital De-
velopment Fund (UNCDF) and Finan-
cial Sector Deepening Africa (FSDA), 
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introduced a regulatory sandbox 
framework, The Sierra Leone FinTech 
Initiative. 

Regulatory sandboxes will be key if 
government considers the possibili-
ty of utilizing new technologies such 
as unmanned propulsion systems 
(drones). 

Drones have in the past few year, 
gained notoriety as a cheaper, more 
efficient mode of transport. In the less 
developed world where the transport 
ecosystem is in most cases worse for 
wear, drones have been deployed to 
deliver medicines, blood and lifesaving 
supplies to hard to reach areas.

In Uganda medical drones are consid-
ered safe for use to deliver essential 
medical supplies to hard to reach plac-
es. Entities such as Infectious Diseas-
es Institute (IDI) and Blood Connect 
are  already piloting projects that will 
see ‘medical drones’ deliver blood and 
ARVs to hard to reach areas like Kalan-
gala District, an island in Uganda usu-
ally only accessible by boats and ferry. 
Another organization, Uganda Flying 
Labs, deploys drones for mapping and 
data analytics. 

In Tanzania, the drone-based mapping 
project of Zanzibar, in collaboration 
with the World Bank, enabled open 
sharing of collected data with local 
communities and has since helped pro-
mote innovative approaches for data 
usage in disaster management. 

Regulatory sandboxes may be key in 
safely deploying drones & other in-
novations to combat pandemics. The 
United Kingdom’s Civil Aviation Au-
thority recently launched an innova-
tion sandbox to work with seven com-
panies working on particular drone 
related projects, including Amazon’s 
prime Air.

In order to safely navigate tomorrow’s 
online business world, organizations 

should put in place data protection and data privacy policies and review their 
existing policies through a data audit. Alongside this, it is important to pay atten-
tion to overseas data transfers.

Come up with or review remote work policies and therein include data protec-
tion and cyber security provisions. A work at home arrangement, should be well 
thought out and the employees should be provided with guidance remote ac-
cess to data, data recovery, document encryption, frequent change of passwords 
and remote IT support, provide training so as to raise the workforce’s awareness 
around key issues such as phishing emails, fraudulent websites and malicious 
apps, any changes in any policies as a result of COVI-19, guidance on the use and 
access of sensitive data over untrusted Wi-Fi networks and Implementation of 
measures such as tracking and having control of who has access to your compa-
ny’s technology and methodology. 

Kenneth is a Ugandan lawyer who specializes in intellec-
tual property, technology, media, telecommunications 
and dispute resolution. He holds a master’s degree, LLM 
(International Commercial Law) from The University of 
South Wales, Bachelor’s Degree in Law LLB (Hons) from 
Uganda Christian University and a Diploma in Legal Prac-
tice from the Law Development Centre. He is licensed to 
practice law in Uganda & the greater commonwealth. He 
currently serves as the Managing Partner at KTA Advo-
cates
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SHAPING E-JUSTICE IN EAST AFRICA 
Access to and delivery Justice is an integral part of the justice administrative systems of Kenya, Rwanda and Ugan-

da. It is accordingly embedded in their national constitutions including in article 29 of the Constitution of Rwan-
da, 2003, article 50 of the Constitution of Kenya and article 28 of the Constitution of the Republic of Uganda, 1995. 
Despite these key provisions, the COVID-19 pandemic spreads at a terrific speed through the air and disastrous ef-
fects that usually end in termination of life of those who are seriously affected. Hence, governments of the three 
countries have responded with drastic measures. The extreme measures were aimed at containing the pandemic. The 
governments imposed lockdowns with closure of inter alia, offices including the judiciary and courts as well as law 
firms. Additionally, public and private transport was banned. At the same time curfews began to operate with restric-
tions on unnecessary movements and movements beyond specific hours of the day. It became difficult for the key 
players in the justice process to smoothly carry out their trade.

It is important to note that despite the 
above measures, there were both civil 
and criminal cases that were listed for 
hearing in courts while others awaited 
completion of investigation and sanc-
tioning for trial. In other cases some 
convicts were awaiting sentencing 
while some convicts were completing 
their prison sentences and therefore 
due for release. Similarly, interlocuto-
ry applications were due for submis-
sion to courts while others were due 
for hearing and ruling. With the im-
plementation of measures to contain 
the COVID-19 pandemic, the justice 
process broke down. It was therefore 
imperative that innovative measures 
are undertaken to ensure that jus-
tice is not curtailed. Consequently, 
the three countries responded to the 
cause for justice by taking a number of 
measures. A discussion of some of the 
measures is presented below.
 
Agitated by the need to serve justice 
amidst the COVID-19 pandemic, guide-
lines were issued to facilitate dispen-
sation of justice online. Specifically, 
the guidelines targeted electronic 
means which do not necessarily re-
quire the presence of parties to the 
case or the judges and justices in the 
case. In Rwanda, the Bureau of the 
High Council of the Judiciary issued 
guidelines on May 2, 2020. Kenya’s 

Chief Justice, David Maraga issued the 
Practice Directions for the Protection 
of Judges, Judicial Officers, Judiciary 
Staff, Other Court Users and the Gen-
eral Public from the Risks Associated 
with the Global Corona Virus Pandemic 
on 20th March 2020. Further, on 21st 
April, 2020, William Ouko president of 
the Court of Appeals of Kenya issued 
Practice Notes for the Conduct of 
Court Business during the Global Coro-
navirus Pandemic. And Uganda’s Chief 
Justice, Bart M. Katureebe issued the 
Guidelines for Online Hearings in the 
Judiciary of Uganda on the 29th April, 
2020. The guidelines point to utili-
sation of cyber laws in the region as 
whole to facilitate e-justice. Moreover, 
e-justice is time saving and potential-
ly facilitates attendance to court even 

when physical presence would be im-
practical. This initiative could translate 
into wide access to regional and inter-
national courts within the region which 
have been previously been limited by 
time, economic costs and in some in-
stances, travel restrictions.

Electronic Case Management

Electronic Case Management (e-case 
management) has been embraced in 
the region to auto-track cases from fil-
ing through trial process to issuing of 
judgments. Additionally, e-case man-
agement bridges the gap between 
the parties and their advocates on 
the one hand and the judiciary on the 
other. With the system, case backlog 
could become history and justice will 

Edrine Wanyama

E-JUSTICE 
IN EAST AFRICA

“

“

COVID-19 has presented pressing challeng-
es on the economic, social and political 
lives of Kenyans, Rwandans and Ugan-
dans. Moreover, all East Africans across 

the region have been affected in a similar 
manner.
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be delivered in a speedy and timely 
manner. Thus far, Kenya embarked on 
e-case management in February 2011 
with a full roll-out between 2012 and 
2016, Rwanda started it in 2011 while 
Uganda embarked on it in 2017 with 
through to September 2019. Though 
with steady increase in usage, e-case 
management has registered much 
relevance in the COVID-19 era. The 
Guidelines for e-justice amidst the 
prevailing COVID-19 pandemic have 
been emphatic in the three countries 
as a safety measure. Moreover, Kenya’s 
Chief Justice, David Maraga issued the 
Electronic Case Management Practice 
Directions, 2020 on March 4, 2020. 
The advantages associated with e-case 
management are numerous and fully 
integrate a time saving factor. With 
the COVID situation subsiding, it is 
possible that the e-case management 
will continue to dominate the adminis-
tration of justice. Moreover, this could 
be replicated by all courts within and 
beyond borders.

Judicial Proceedings  

Traditional court hearings have always 
been dictated by physical presence of 
parties to cases in courts. However, 
COVID-19 has fundamentally changed 
this position with courts and affected 
parties embracing technology during 
proceedings. The safety guidelines 
and practice directions, notes and of-
ficial statements issued by the three 
countries emphasize online hearings 
that do not necessarily require physical 
presence of all parties to a case. The 
scope of hearings includes in; filing of 
documents, payment and receipting of 
filing fees, video and audio conferenc-
ing, scheduling, delivery of judgments 
and rulings, hearing applications such 
as interlocutories, bail and case men-
tions. Moreover, the guidelines espe-
cially those of Kenya and Uganda list 
the potential participants in on-line 
hearings including judicial officers, 
court clerks, advocates, parties and 
interested parties. Once again, the 

aforementioned parties do not have 
to be physically present in courts. The 
concerned participants or stakehold-
ers only need a computerised gadget 
such as a Desktop computer or a lap-
top or an android phone that can facil-
itate their electronic presence in the 
court. Notably, there must be internet 
to enable transmission of proceedings 
to all the concerned parties. It should 
be noted that the parties involved in 
cases have detailed and specific roles 
and duties to play to ensure smooth 
judicial proceedings. 

Transmission of Judgments

In the past, judgments of courts had 
to take time before being availed to 
the parties and the general public for 
consumption. Today there are meas-
ures by the three countries to ensure 
that decisions of courts are uploaded 
for general public consumption. For 
instance, Kenya has the Kenyalaw.org, 
Rwanda has embarked on producing 
law reports which are available on the 
website of its Judiciary, and Uganda 
has the Uganda Legal Information In-
stitute. However, amongst the dictates 
of COVID-19, is to ensure that upon 
rendering of judgment, viable and 
quick means of transmitting the judg-
ment to the parties and the general 

public for consumption must be under-
taken. For instance, the guidelines for 
Uganda list the use of electronic mail 
and social media platforms as means 
or intermediaries through which judg-
ments can be transmitted. Conse-
quently, this initiative is important for 
ensuring that future judgments get to 
the parties as fast as possible to ena-
ble them pursue the remedies granted. 
Further, in cases where some parties 
are aggrieved, filling appeals to high-
er courts is not unnecessarily delayed 
by technicalities of transmission. The 
newly proposed and adopted means 
of transmission serve to improve jus-
tice as a whole and a milestone for the 
period beyond the COVID-19 situation. 

Data Protection and Privacy 

E-justice has been widely pursued in 
the dire COVID-19 situation. However, 
it raises concerns over data protec-
tion and privacy of the individual in-
cluding parties and witnesses to cases 
before courts. That notwithstanding, 
the guidelines are alive to the spirit of 
laws relating to data protection and 
privacy such as the cybercrimes laws, 
electronic transactions and electron-
ic signatures laws. It should be noted 
that the national constitutions of the 
three countries imbed the right to 
privacy. The right is traceable in Con-
stitution of Kenya, 2010 (article 31), 
Constitution of the Republic of Rwan-
da, 2003 (article 23) and the Constitu-
tion of the Republic of Uganda, 1995 
(article 27). Further, in 2019, Kenya 
and Uganda enacted data protection 
laws while Rwanda has a section on 
data protection and privacy imbed-
ded in Law N°24/2016 of 18/06/2016 
Governing Information and Commu-
nication Technologies. Consequently, 
the incorporation of data protection 
laws in e-case management presents 
opportunities for protection of biom-
etric data relating to parties to cases 
especially in, filing, video conferencing 
and recording. Moreover, data protec-
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‘THE DIGITAL MIGRATION’ 

Court processes across the region have responded to the COVID-19 pandemic by being innovative and adoptive 
to technology in the dispensation of justice. The East African Court of Justice has not been left behind in this 

quest.  EALS’ Programs Manager, David Sigano caught up with the Registrar of the Court, His Worship Yufnalis Okubo 
(FCIArb)  who is the pioneer  of this process and has overseen its smooth implementation and held discussions on 
these advances. 

Q: Your Worship, How Would You 
Describe the East African Court of 
Justice to a Layman?

A: The East African Court of Justice 
(EACJ) is the judicial arm of the 
Community whose role is to ensure the 
adherence to law in interpretation and 
application of and compliance with The 
Treaty for the Establishment of the 
East African Community. Therefore, 
any violations of the Treaty or any 
dispute concerning the interpretations 
of the Treaty falls under the jurisdiction 

of the Court. Of importance to note is 
that by the provisions of Article 6(d) 
and 7(2) of the Treaty, any violation 
by a Partner State of its own laws is a 
violation of the Treaty.

The Court consists of the First Instance 
Division and the Appellate Division. 
The Judges of the Court are appointed 
by the Summit of Heads of State and 
serve for a non-renewable tenure of 
seven years.

Any legal or natural person resident in 

any Partner State can access the Court 
to determine the legality of any Act, 
regulation, directive, decision or action 
of a Partner State or an institution 
of the Community on the grounds 
that such Act, regulation, directive, 
decision or action is unlawful or is an 
infringement of the provisions of the 
Treaty.

The Court also has arbitral jurisdiction 
where the arbitration clause confers 
such jurisdiction to EACJ.
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The Court does not charge filing fees 
except for arbitration matters.

Q: How would you summarise the 
impact of the Court to the Regional 
Integration Process? 

A: A judicial body is very important in 
facilitating integration. This is because 
in any integration process disputes 
are bound to occur concerning 
interpretations of various community 
laws and it is only the Court that can 
interpret and set the record clear for 
avoidance of doubts. EACJ has been 
instrumental in clarifying a lot of 
issues pertaining to integration. We 
have seen the Court time, and again 
clarify on the Fundamental Principles 
and the Operational Principles of the 
Community; it has also determined 
and clarified on the election processes 
of members of the East African 
Legislative Assembly (EALA). Trade 
related issues and application of 
wrong tariffs between Partner States 
have also been clarified by the Court. 

The impact of all these is to speed up 
the integration process since the grey 
areas have been interpreted leading to 
economic development of the region. 
As more issues get clarified and the 
records set straight the process and 
speed of integration shall be enhanced.

Q: The Court has been operational 
over this global pandemic period. Tell 
us what adaptations you have had 
to make, to ensure justice delivery in 
these difficult circumstances.

A: COVID -19 was unexpected and 
with unpredictable impact. We quickly 
realized that administration of Justice 
by the Court must continue. We had to 
test out various systems to see which 
one would be compatible with our case 
management and recording system. 

This was mainly because we had 

Judges scattered in different Partner 
States, the court's staff also locked up 
in different countries leave alone the 
litigants and their counsels who could 
not travel to Arusha. Once we identified 
the correct IT system, we ensured 
all our Judges had reliable internet 
catered for by the Court and they also 
had good laptops compatible with our 
system that would accept signatures 
being singed on the judgements or 
rulings online. We also ensured the 
court's staff who are involved in court 
sessions wherever they were had all 
the facilities they needed from the 
transcriber, the researchers and all 
the Court clerks. We looped in the 
practicing lawyers who appear in our 
Courts. It appeared difficult for them 
initially but after a week of practical 
trainings they realized it was not as 
complicated as they thought. This 
was followed by state law officers 
some of whom had very poor internet 
infrastructure. Soon we were ready to 
go and in one case besides the Judges 
who were in different countries with 
lawyers equally scattered, we even 
had a witness fr0m Dubai participating 
in the proceedings. 

Just to ensure the proceedings are 
seamless on every eve of a hearing we 
connect with all the parties, test their 
systems and make some adjustment so 
that on the hearing day we avoid any 
hitch and should it happen it finds we 
are prepared and solve it within a very 
short time. 

As of now our virtual hearings have 
become popular and made work 
easier. Note that all files are uploaded 
on the system so that Judges have an 
opportunity to study the files before 
the hearings.

Q: What challenges has this 
occasioned to the Court, to legal 
professionals and those seeking 
justice across the region?

A: The only challenge the Court 
experienced initially is when the Court 
was ready our stakeholders were not 
ready and that occasioned a slight 
delay in the launch of the virtual Court 
sessions. Once in a while we would 
experience slow internet but we also 
ensured there was a backup to support 
the Judges.

To the legal professionals, it turned 
out that most were not ready to 
embrace virtual court sessions and 
always asking when they will resume 
court sessions in Arusha. Others are 
stuck in the old system and seem to be 
only satisfied with a face to face Court 
sessions.

To those seeking justice across the 
region the virtual Court session must 
have been God sent. They have saved 
on all the travel expenses to Arusha. 
You can imagine the witness who was 
testifying from Dubai who would have 
had to fly to Arusha.

Q: Is digitization the future of the 
Court?

A: Digitization is the future of Court 
processes and EACJ recognized that 
a long time ago. Our vision is to be “A 
world class court dispensing quality 
Justice for a prosperous Community”. 
We cannot be a world class court if we 
do not embrace technology. It is for 
that reason that we have upgraded 
our case management and recording 
system that has digitized all court 
documents and have started training 
our practitioners on online filings from 
their comfort zones. The first phase 
of the roll out will be very soon and 
things like affidavits of service will 
be generated automatically by the 
system once a document had been 
served through the system. Becoming 
a paperless Court is about to be real.
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Q: What advice would you give to 
lawyers across the region, especially 
those aspiring to expand their 
practice to the regional scale?

A: To lawyers across the region, the 
future is in regional practice that gets 
you to international exposure. It is 
only by practicing at the regional level 
that gives you a chance to evaluate 
jurisprudence from other regional 
Courts and it also gives one an 
opportunity for your case to be cited 
in other regional Courts. You can easily 
get yourself enrolled to practice in 
other international Court and tribunals 
like in the Hague and Geneva.

Secondly there is a lot happening at 
the national level that can be brought 
to the court at the regional level. 
More often than not the lawyers tend 
to ignore such cases preferring to 
handle local matters.  Please take the 
challenge as the sky is the limit.

Q:  In conclusion Your Worship, what 
can you tell East Africans regarding 
the utilization of the Regional Court?

A: For fellow East Africans please 
make use of the Court. It was created 
by Partner States who acknowledged 
that it was a necessary tool for the 
development of the region, so one 
should not fear to bring a case at EACJ.
 Costs should be your least worry more 
so as we are about to go full digital and 
also because we do not charge filing 
fees to bring a matter to EACJ.

Hon. Yufnalis 
Okubo (FCIArb) is 
the Registrar of  
the East African 
Court of Justice

tion laws prescribe penalties for data 
privacy breaches.

It can therefore be concluded that the 
future of e-justice is bright with data 
protection measures in place to ensure 
that privacy of all parties including 
witnesses is guaranteed. Moreover, 
this guarantee is in line with regional 
and international human rights instru-
ments including the: International Cov-
enant on Civil & Political Rights (article 
17); Universal Declaration of Human 
Rights (Article 12); and the African Un-
ion Convention on Cybersecurity and 
Personal Data Protection

Use of Social Media

Social media is increasingly picking 
relevance in E-justice in East Africa. To-
day, there has been increased sharing 
of information on payment of filling 
fees, hearing notices, judgments and 
rulings of suits and petitions in Kenya, 
Rwanda and Uganda through social 
media platforms. Common social me-
dia platforms used include; WhatsApp, 
Twitter and Facebook among others. 
In the COVID-19 pandemic situation, 
the aforementioned social media plat-
forms have proved to be important. For 
instance, they are used to invite parties 
to court proceedings by sending them 
meeting IDs and passwords, informing 
parties on the progress of their cases 
and transmission of judgments. Con-
sequently the flow of information and 
knowledge on court processes is high.  
Parties are aware of court matters and 

can easily attend to their duties and 
obligations in judicial proceedings. In 
the result, justice is realised in a fast 
and timely manner through taking of 
immediate actions and follow-ups. The 
social media fora will not end and ef-
forts geared towards enhancing its use 
have a high propensity of continuity in 
the post COVID-19 era.  

COVID-19 has presented pressing chal-
lenges on the economic, social and po-
litical lives of Kenyans, Rwandans and 
Ugandans. Moreover, all East Africans 
across the region have been affect-
ed in a similar manner. Nevertheless, 
COVID-19 has had a major impact of 
e-justice in the region. Court proceed-
ings have been drawn closer to people 
in pursuit for justice.  Indeed, e-justice 
has been enhanced and presents op-
portunities for better dispensation of 
justice now and in the future. Never-
theless, the current Information and 
Communication Technologies (ICTs) 
literacy levels of litigants with few 
ICT literate individuals pose serious 
challenges to it. This calls for state 
efforts towards capacity building and 
awareness raising in the use of ICTs. 
There are also problematic issues with 
data protection and privacy of litigants 
with no clear measures and assurance 
for protection of personal data of lit-
igants. Perhaps, the countries in the 
region should take corresponding 
measures that seek to promote data 
protection and integrity alongside the 
adoption or integration of ICTs in judi-
cial proceedings.

. . . continued from page 12

Edrine (LLM) is an advocate admitted to practice in Uganda. 
He specializes in Cyber Law and Digital Rights, and is a 
lecturer and  consults with CIPESA. 

Email: edrinewanyama@gmail.com
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For many legal practitioners, the journey to find their niche eludes.  As the years pass, the Fourth Industrial Revo-
lution (4IR) is a constant reminder to us all that the future of law is here. The scourge that is COVID-19 has further 

coalesced the need for pragmatic Advocates and a legal practice that understands the online world its many nuances. 
With many businesses running on empty and others barely hanging on, practice in this century requires lawyers to re-
tool and reequip; to find solutions where others cannot and most importantly, empathy to understand that lawyering 
isn’t just about sending bills but rather earning them. 

At KTA, our journey started with a 
traditional law practice. Collegiate 
introspection led us to Technology 
and Intellectual Property and it is this 
niche that has allowed KTA to reach 
beyond Uganda and into Kenya, Tan-
zania, Rwanda, Burundi and South 
Sudan. Synergies have always been 
a key driver for regional success and 
together with our partner firms; we 
birthed the Amani IP network that has 
further webbed our service offering to 
our other specialty areas, Construction 
Law, Corporate & Commercial Law and 
Dispute Resolution. (Details of Amani’s 
practice and partners available at 
www.amaniip.com) 

KTA has also been recognized as a 
leading law firm by IFLR and WTR1000 
for its other service offering across 
corporate, tax, finance, litigation, em-
ployment and property. Subsequently, 
the KTA fold includes banks, telecoms, 
industries, e-commerce entities, enter-
tainment leaders, technology compa-

nies, broadcasters, content retailers, 
drone giants, early stage entrepre-
neurs and Governments. The firm also 
provides legal support and lobbies de-
cision makers on behalf of clients on a 
wide range of matters, including data 
protection and privacy, cyber security, 
anti-competition, copyright, trade and 
e-commerce. Our Partners are also rec-
ognized among the world’s leading IP 
lawyers. 

In order to better represent and un-

Knowing others is 
Wisdom;

Knowing the self is 
enlightenment - Lao 
Tsu. Tao Te Ching, 

Sutra 33) 

“ derstand the innovation eco system, 
KTA hosts the annual law symposium, 
www.symposium-iptech.com where 
we invite our clients to share as indus-
try experts. KTA also uses the Sym-
posium as a tool to interest the legal 
fraternity in technology and gives both 
young & experienced lawyers alike, a 
platform to share, learn and grow the 
profession. With the understanding 
that growth includes other invaluable 
players like Judiciary & in-house coun-
sel, KTA’s practice also emphasizes 
trainings and professional develop-
ment. We regularly host trainings for 
Uganda Law Society and East Africa 
Law Society and our Partners are al-
ways enthused to share with other 
practitioners and experts (Details of 
our various publications and trainings at 
visit www.ktaadvocates.com). 

KTA continues to strive for an innova-
tive and mindful practice with the core 
belief in people and systems that nur-
ture relationships and impacts lives.

EALS LEADING LAW FIRM FEATURE

K T A  A D V O C A T E S 
The Uphill task of keeping up with Revolution
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REGIONAL INTEGRATION AMIDST A 
SUPRANATIONAL PANDEMIC
Lessons From West Africa

The COVID 19 pandemic caught the world offguard and brought to light the failures of the global health system 
that the daily struggles between powers for control of the world and the veneration of financial and commercial 

capitalism have managed to hide.

The warning in January 2020 by Wu-
han's ophthalmologist, Li Wenliang, 
which was either deliberately or na-
ively ignored, did not foreshadow such 
dark horizons. Attempts to exploit the 
disease for political purposes soon 
gave way to widespread panic over 
the extent of the damage caused and 
the rapid spread of the disease. The 
World Health Organization (WHO), 
which had long been euphemistic in 
its interventions, finally had to admit 
that the world was facing a pandemic. 
The world then came to a halt, globali-
zation at least. The various connection 
channels are working in slow motion, 
health care is becoming a priority over 
economics, hospitals are crumbling un-
der the weight of patients that their 
facilities cannot accommodate and 
people are invited to stay at home. The 
world is experiencing the pandemic 
while waiting for a vaccine that is slow 
to take shape and will, for the time 
being, have to be content with barrier 
gestures to slow the spread.

Beyond these upheavals in daily life 
and habits brought by COVID 19, it is 
also the international society that is 
undergoing changes and will certain-
ly have after-effects at the end of the 
pandemic. Characterized by a gallop-
ing globalization with a mutualization 
of means, goods and services for its 
functioning, it could not remain unaf-
fected in the face of a virus that ad-
vocates distancing, individualization, 

confinement or prohibits contacts 
and relationships. The same is true 
of the regional integration process-
es that furnish this society and which 
share same characteristics with it : re-
grouping of states, establishment of 
common supranational institutions, 
transfer of competences and portions 
of sovereignty to these institutions, 

common economic and social policies 
. . . The organizational models of this 
society, particularly the regional inte-
gration processes, are therefore called 
upon to reinvent themselves to adapt 
to the new situation and impose a 
proofreading of international society 
through the prism of observations and 
perspectives that this article intends 
to address with the backdrop of the 
conflicts inherent in regional integra-
tion: member states with oversized 
egos and jealous of their sovereignty, 
hegemonic struggles, supranational in-
stitutions that are often fragile. 

As we shall see, the consequences of 
the health crisis on regional integra-
tion process are various. The process 
has been weakened by a confidence 
crisis in international organizations 
that are almost lethargic in their man-
agement of the crisis  and a reformu-
lation of the organizational models of 
international society to the detriment 
of regional integration is also in the 
offing. 

Two main phenomena explain the cri-
sis of confidence in regional integra-
tion process and have, through their 
combined effects, rubbed off on the 
lustre of yesteryear and all the hope 
placed in this organization’s model of 
international society. These are the 
notable absence of regional integra-
tion organizations in the management 
of the pandemic (A) and, at the same 

Regional insti-
tutions have not 
been as present 

as one would have 
hoped. While some 

of them, such as 
ECOWAS, impro-

vised outings to en-
courage States and 
support them with 
health equipment, 
others such as the 
African Union and 

the European Union 
were notable for 

their inaction 

“

LESSONS FROM WEST 
AFRICA

Dr. Sétowu 
Mawulikplimi EDOH
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time, the return to grace of the State, 
its rival in the structuring of interna-
tional society (B). 

Moribund Regional Organizations

The notable absence or timid inter-
vention of supranational organizations 
in the resolution of this health crisis 
risks a serious blow to regionalization. 
Health is not a competence delegated 
to regional institutions in most cases, 
but it is clear that COVID 19, because 
of its pandemic nature, could be better 
combated if the decisions and meas-
ures taken in this regard are regional. A 
regional struggle calls for a pooling of 
means and resources, a harmonization 
of decisions over a larger area, greater 
solidarity, sharing of experience, and 
therefore presupposes a more effec-
tive and successful struggle.

Regional institutions have not been 
as present as one would have hoped. 
While some of them, such as ECOW-
AS, improvised outings to encourage 
States and support them with health 
equipment, others such as the African 
Union and the European Union were 
notable for their inaction. The Europe-
an Union announced through the voice 
of the President of the Commission, 
Ursula von der Leyen, the organisa-
tion of an online donor conference on 
4 May 2020 to raise the funds needed 
to finance a vaccine against COVID 
19. Perhaps the Union's wake up call. 
And this fact will not be without con-
sequences for the survival of these or-
ganisations. 

The members, having been left to their 
own devices during the crisis, may 
have wondered about the usefulness 
of these groupings. Italy, for exam-
ple, has not failed to complain openly 
about the attitude of the European 
Union (former Italian Prime Minister 
Enrico Letta believes that "in Italy, the 
crisis has been terrible for the image 
of the EU"). And if, in order to show its 
disagreement with the functioning of 

the Organisation, it were to follow in 
Britain's footsteps, it would be Europe, 
which has not yet recovered from the 
English slap, which this time will lose 
one of its founding members. A defec-
tion that will only weaken the old con-
tinent.   
  
The African Union, which is already 
struggling to manage the egos of some 
of its sometimes protectionist mem-
bers, as evidenced by the difficult rati-
fication of the Agreement establishing 
the Continental Free Trade Area (Nige-
ria and Zimbabwe, for example, were 
very reluctant to ratify it), will have a 
hard time convincing them of its use-
fulness at the end of this pandemic 
during which it was absent subscribers. 
Meanwhile, the state has found fertile 
ground to flourish.

A Return to Grace of States

The state as a structuring entity of in-
ternational society is not dead. It was 
quickly buried in its rivalry with inter-
national organizations and other in-
ter-state or transnational structures, 
but the current health crisis seems to 
herald a return to grace of this entity, 
the first subject of modern interna-
tional society, which unfortunately has 
not been able to resist the blows of 
the globalization phenomenon
Indeed, the absolute hegemony of 
the state in the pre-war years was 
eroded with the emergence of in-
ternational organizations that the 
atrocities of war were able to impose. 
Regional structures with an econom-
ic and/or political vocation and civil 
society organisations, most of them 
cross-border, followed. It is now dis-
puted whether the state has the right 
to structure international society or to 
lead the relations that are maintained 
within it, and even its role as leader, to 
the point where some observers have 
been able, in the face of advanced glo-
balisation and increasingly reinforced 
regionalisation, to conclude that the 
state has disappeared or, at least, that 

it has been put on the back burner 
(Voir BADIE Bertrand, La fin des terri-
toires: Essai sur le désordre internation-
al et sur l'utilité sociale du respect, Ed. 
CNRS, Biblis, Janvier 2014, 273p). 

Several reasons, however, indicate 
with the advent of the COVID 19 pan-
demic, a return of the State to the fore-
front of the scene. It should be noted, 
however, that the idea of a return of 
the State developed in this presenta-
tion does not imply that the State had 
deserted the international scene only 
to return with the pandemic. Rather, 
it assumes that they were there but 
were overshadowed by other entities, 
and that they succeeded, thanks to the 
pandemic, in refocusing at their level 
a large number of disputed skills and 
in showing themselves to be the mode 
of social organization capable of resil-
ience and best adapted to the crises of 
international life.

It is undeniable that the current health 
crisis is being managed by States and 
the recommendations of international 
organizations such as the WHO are only 
indicative in scope. Even if in practice, 
competence in health matters is rarely 
transferred to supranational or region-
al institutions and their silence can be 
explained, it is worth noting here what 
looks like a return of the State to the 
helm; a powerful State, free from any 
competition on the international scene 
(no particular accountability to supra-
national institutions or transnational 
civil society organizations) and free 
from any internal control and criticism 
(the legislative power which has rid it-
self of most of its powers in favour of 
the executive, the political oppositions 
silent in these times of crisis where it 
is taught that only national solidarity 
and sacred union can help to ward off 
evil outside).

The Perspective : The Search for 
Alternatives to Regional 
Integration
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Other forms of international society’s 
organization have proved to be more 
effective in managing the health crisis 
and will be able to compete with re-
gional integration process at the end 
of the pandemic. This is particulary 
bilateralism (A) and this, in an interna-
tional society full of uncertainties that 
expects a redistribution of the cards of 
power (B). 

Bilateralism As An Alternative

What has been rather attractive in 
the management of this health crisis 
is the aid between States without a 
common history or geography, so that 
one wonders whether bilateralism or 
the strengthening of simple cooper-
ation agreements might not be a se-
rious alternative to regionalism. Cuba 
and China, which send their doctors in 
support of one country or another, and 
the cargo of masks sent by countries 
to other countries, necessarily on the 
basis of cooperation, have not lacked 
good gestures. 

It may be noted that in the face of 
the looming globalisation crisis, the 
strengthening of bilateral cooperation 
may constitute an alternative to re-
gionalisation. This form of cooperation 

Dr. Sétowu is a Specialist in Governance and Regional 
Integration (Ph.D). He is a Magistrate, Judge at the Com-
mercial Court (Tribunal de Commerce) of Lomé (TOGO)

“

“

... countries that will emerge from this 
crisis with their heads held high are 
not the United States (record loss of 
human lives and a net slowdown in 
the economy) or the old countries of 

Europe. It will be China ...

with powers such as China, the United 
States of America, Germany, France or 
even certain rising powers (the BRICS 
countries) is desirable, but the states 
will above all have to opt for strategic 
cooperation taking into account their 
level of development (which must not 
be too far removed from that of their 
partner so that cooperation does not 
become a new form of colonisation 
with the diktat of the most power-
ful), their areas of activity (choice of 
a complementary partner, who excels 
in an area in which the other partner is 
lagging behind). The history and geo-
graphical location of the countries will 
have to be taken into account less in 
the constitution of these alliances as 
opposed to regionalisation. 

The Announced Redistribution of 
Power Cards 

Would COVID 19 have sounded the 
end of Western hegemony ? Although 
we cannot answer this question with 
certainty, we can nevertheless agree 
that the pandemic has demystified the 
West and exposed its flaws. Already 
being trailed if not overtaken by new 
powers in the economic field (espe-
cially the emerging countries of Asia), 
COVID 19 has certainly precipitated its 
descent into hell and called for a new 
redistribution of the cards of power 
within international society.

It is clear that the countries that will 
emerge from this crisis with their 
heads held high are not the United 
States (record loss of human lives and 
a net slowdown in the economy) or the 
old countries of Europe. It will be Chi-
na, which was able to quickly control 
the disease on its territory, the major 
industrial powers of Asia, which were 
not sufficiently affected, and certain 
young European powers, which were 
able to take drastic measures early on 
to stop the disease. Africa, which has 
not suffered enough damage despite 
the gloomy predictions for it, can also, 
if the situation does not worsen, claim 
a more comfortable place than that of 
the pre-pandemic period.

LESSONS FROM WEST 
AFRICA

THE EAST AFRICAN

19A Publication of the East Africa Law Society



Technology as a Sword of Damocles in 
Futuristic Legal Practice: A VIEW 
THROUGH A DIFFERENT LENS ON THE 

PROSPECTS AND LIMITATIONS OF 
LEGAL AUTOMATION

Lord Denning’s dictum in 1954 presents the ideal starting point in 
interrogating the emerging province of technology in the realm of legal 

practice. In positing, he notes that the practice of law would be rendered 
absolutely needless if the practitioners of the law did not innovate. But most 
importantly, the learned Judge postulates that it would equally be distasteful 
for the world to assume and disregard the important roles performed by 
members of the legal profession.
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Since the advent of industrialization, a plethora of technological innovations have 
been observed and more recently automated technologies have impacted on the 
manner on how world teething troubles are perceived and solved. For futuristic 
legal practice, technological strides such as smart contracts and blockchain 
technology offers a platform for legal discourse on how the legal professions vis-
à-vis the world will adapt to such disruptive technology.

Disruptive Innovation in the Legal Profession

Disruptive innovation has come to mean any technology whether novel or 
enhanced that replaces and disrupts an existing technology, rendering it 
obsolete. In the current modern age, disruptive technologies such as, online 

shopping and social media has seen 
traditional operations in business and 
communication change rapidly. In 
the realm of legal practice, artificial 
intelligence is increasingly becoming 
evident with technologies such as smart 
contracts and block chain technology. 
It is indeed evident that adoption of 
technology by lawyers in practice is 
supportive and will continue to be 
assistive in the future. But the stark 
question is whether technology will 
one day replace the legal profession 
entirely. Indeed, some legal futurists 
predict that disruptive technology 
will make the lawyers redundant. To 
these legal futurists, the current legal 
practice is notorious with inefficiency 
and is not error proof. Thus, in the 

LAW & TECHNOLOGY
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future Promised Land of legal practice, 
technology will expedite access of 
justice, promote the rule of law and 
substantively reduce legal costs.

However, some legal futurists perceive 
the wave of change as a complementary 
tool to the modern day lawyer rather 
than a substitute for the lawyer. Vide 
this lens, the legal panorama is viewed 
as a domain where legal practice is 
viewed as not only mere processes of 
data analysis and legal compliance, but 
as a social tool for the advancement 
of traditional legal ideals such as 
separation of powers and whatnot. 
Thus, the purpose of technology in this 
regard is to simplify and complement 
the general practice of law rather than 
substitute the lawyer.

Emerging Substitutive 
Technological Innovations

The areas of law that substitutive 
technology has imminently had an 
effect are contract law, property 
law and tax compliance. In Kenya for 
instance, the task force created to 
fast track electronic land transactions, 
conveyancing and related transactions 
on land is already being implemented. 
This has seen the traditional practice of 
conveyancing that included searches at 
relevant land registries and payment 
of duties and taxes now in the hands 
of e-citizen, an all free access website.
Currently, the block narrative is 
growing louder and in a fast paced 
manner. The blockchain techno-
narrative has permeated the legal 
circles and the talk of smart contracts 
and automated will drafting is now 
banal. Bespoke contracts and wills 
can easily be drafted in fractions of 
seconds in comparison to a lawyer who 
would take more time to do the exact 
same will or contract. To this end, the 
position of the lawyers seems to be 
historic and dead as a dodo, the extinct 
flightless bird that once sauntered in 
the shores of Mauritius.
Despite the platonic relationship that 
the legal circle is increasingly sharing 
with the technology, more questions 
that arise. The questions which will 
be addressed at the rear end of this 

piece range from whether the affair 
is ephemeral or long-lasting and the 
arising ethical concerns.

Emerging Complementary 
Technological Innovations

The disciples of this school of 
thought view law not only as a simple 
algorithmic process involving codes 
but rather as a complex administrative 
and legal maze involving ironclad 
principles and writs such human rights 
and fair administrative action. Thus, in 
the realm of legal practice, such ideals 
are not procedures that can easily be 
coded and trusted to deliver freedom 
or imprison as suspect of crime.
Rather, technology is viewed as a 
tool to make legal practice easier, 
engaging and faster. In this sense, 
it is easy to determine the current 
set of technologies that have made 
legal practice easier. From mundane 
activities such email communication, 
assisted drafting, diarizing and 
recording of proceedings, technology 
has helped lawyers reduce the bulk 
of their work. The proponents of this 
approach think it is pertinent to reflect 
on the role of a lawyer not only as a 

drafter or a solver of legal problems 
but also a person who advises and a 
seeker of justice.

And maybe true to this approach is 
that there exists a high sea for which 
technology is yet to develop a compass 
to navigate smoothly. This include the 
persuasive nature of a lawyer in court, 
the deftness and acumen in managing 
the client lawyer relationship and the 
judicial determination of disputes. 
Most importantly, the quintessential 
lawyer is trained in normative 
reasoning, the ability to exercise 
independent professional judgment 
and assessing ethico-moral situations. 
On the flipside, technology however 
cutting edge it be, may not correctly 
make correct ethico-moral decisions 
and exercise independent professional 
judgment.

Although, the questions on 
complementary or substitutive 
technologies remain live, the tendency 
of the legal profession to abhor 
technology still lingers. Members of 
the bar have occasionally put bars 
on the use of legaltech, despite the 
obvious advantages that technology it 
has to offer. 

The Barriers to Legal Innovations

There exists no doubt that technology 
has been adopted in a panoply of 
professions and sectors in the world. 
However, it has been a totally different 
kettle of fish in the legal world as 
technology has been adopted at a 
very sluggish rate. A recent study at 
the Harvard University found out that 
law firms generally allocate meagre 
funds to improving their information, 
communication and technology 
systems. However, this is not the same 
situation across board since law firms 
engaged in large practice have in the 
recent past increased their budgetary 
allocations in technology investment.

One of the major setbacks on adoption 
of technology by lawyers is the 
security concerns. Historically, law 
firms and lawyers have maintained 

If we never do 
anything which has 

not been done before, 
we shall never get 
anywhere. The law 
will stand still while 
the rest of the world 

goes on, and that will 
be bad for both. – Lord 

Denning. Parker v 
Parker

“
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COVID 19 
VIRUS: 

A Stimulator 
for 

Better Access 
to Justice in 

Tanzania

Like any other country in the world, the Global Corona Virus Pandemic Entangled Tanzania too. As soon as the first 
case was reported in Tanzania, there was fear and havoc of all types. However, the Ministry of Health tackled the 

spread of the virus and as of 21st July 2020 Tanzania Goverment declared the country COVID-19 free. This article 
briefs on the initiatives taken by Tanzanian legal stakeholders in dealing with the covid-19 situation. The following 
groups would be looked at: The judiciary, the Tanganyika Law Society and the law firms. The initiatives taken by each 
of these groups showcased an accelerated pace on access to justice.

The Judiciary of the United 
Republic of Tanzania

The judiciary of Tanzania has since Feb-
ruary 2018 initiated the use of ‘Judicial 
Statistics Dashboard System (JSDS 2)’ 
which is connected with Government 
Electronic Payment Gateway (GEPG). 
This system allows electronic filing of 
cases. Other Electronic and online in-
itiatives by the judiciary includes the 
‘Tanzania Advocates’ Management 
System (TAMS)’, ‘TANZLII- where de-
cisions of the court of appeal and 
high court are stored, court hearings 

through video conferencing and court 
mapping system –‘JMAP’. During the 
Covid-19 period, the courts rigorously 
enforced electronic filing through the 
JSDS 2, conducted hearing through 
video conferencing, and most informa-
tion relating to cases was sent through 
SMS, email and the judiciary website. 
So far, most court registries are facil-
itated with electronic gadgets includ-
ing: High Court registries of Dar es Sa-
laam, Mbeya, Bukoba, Kisutu learning 
stations, the Lushoto learning college, 
and even the Keko, Kasulu and Kabon-
do and Segerea prisons. Prisoners from 
prisons where the electronic and inter-

net facilities were available had their 
respective hearings done from the 
prisons. These initiatives have indeed 
facilitated better access to justice. The 
Judiciary used the ‘Virtual Court Sys-
tem’ where all the users concerned had 
laptops or desktop computers while in 
circumstances where some users were 
using mobile phones-the mobile appli-
cation called ‘Jitsi meet’ was used. 

As is the case in other countries, the ju-
diciary put maximum efforts in making 
sure precautions were taken.

Body temperature of persons enter-
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ing the court premises were checked 
at the entrance, hand sanitization and 
washing was compulsion. There was 
emphasis on quick and timely handling 
of cases, it was insisted that punish-
ments such as imprisonments be avoid-
ed and instead alternative sentences 
be pronounced. Cases at the Resident 
Magistrates and District Courts contin-
ued by emphasizing most hearings and 
submissions through written submis-
sions, and where court hearings were 
to be done in the court premises social 
distancing was maintained by allowing 
only parties to the case in chamber at 
a time. The High Courts mostly heard 
appeals and applications through vid-
eo conferencing and took little chance 
with first instance cases, as it would 
cause difficulty in tendering of doc-
umentary evidence and checking the 
demeanor of the witnesses. Layman 
who would be technologically strand-
ed were assisted by the IT experts in 
specific courtrooms. 

These initiatives were not only fruitful 
in tackling the spread of Covid-19 but 
also saved travelling costs and time. E- 
filing and video conferencing hearing 
has now become normal in Tanzanian 
judiciary. Advocates managed to con-
duct their cases filed at Mbeya regis-
tries while residing at Arusha, Njombe, 
Dar es Salaam and Iringa.

Advocates and Law firms

While the judiciary spear-headed with 
using technological advancement to 
curb difficulties raised by covid-19, ad-
vocates and law firms also tried their 
best. Many law firms allowed their law-
yers to work from home and conducted 
their correspondences through Emails, 
‘whatsapp’, and ‘Zoom’ meetings. Oth-
er law firms had the meetings with 
their clients conducted through ‘zoom’ 
and other similar applications. They 
also made maximum use of ‘Google 
docs’ to facilitate team review of dif-

ferent documents that they drafted 
for different purposes. Conferences 
and training seminars were also con-
ducted virtually through different ap-
plications. Some law firms that do cor-
porate law practice had their business 
going on as usual since most of the in-
itial corporate work is done online. For 
instance, the business registration and 
licensing authority (BRELA) has most 
of its services provided online. This all 
explains how better access to justice 
was made.

The Tanganyika Law Society

The law society’s committee on con-
tinuous legal education (CLE) resolved 
on 9th May 2020 to conduct most sem-
inars online, and have since then con-
ducted a number of seminars ensuring 
that advocates are updated and fully 
knowledgeable during the covid-19 
times too. The law society also made 
maximum efforts together with the 
judiciary in ensuring that the newly 
admitted advocates are trained on the 
electronic systems of the judiciary and 
the law society.

While great efforts were and are evi-
dent from the legal stakeholders from 
Tanzania mainland, it is worth noting 
that no much technological and inno-
vative efforts were evident from legal 
stakeholders in Tanzania Zanzibar. It is 
only the precautions such as wearing 
of masks and hand sanitization that 
were emphasized on.

The Future of Online Courts

Having seen such innovative develop-
ments in the legal system of Tanzania, 
it is worthy thinking of the future of 
online courts in Tanzania. Richard Suss-
kind in his book titled, “Online Courts 
and Future of Justice” published on 
14th December 2019; argues that lit-
igation will be transformed by tech-
nology. He furthers it that in most ju-
risdictions, resolution of civil disputes 
takes too long, costs a lot and there 
is usually a huge backlog. He puts it 
clear that most people around the 
world have more access to justice than 
access to justice and thus argues that 
internet should be used to further and 
better access to justice. On the future 
of online courts, he speaks of first gen-
eration where directions and decisions 
are given online by human beings. He 
however anticipates a second genera-
tion where artificial intelligence tech-
niques could be used in bringing up 
most formal directives and decisions 
that would purely be made by systems 
rather than human beings. He finally 
calls up for a global effort to introduce 
online courts to countries that have 
backlog of cases and access to justice 
problems. Can we therefore conclude 
that with the with the above initiatives 
taken by Tanzania, it is indirectly taking 
part in the global call for online courts? 

Time will definitely judge !

Pooja is a founder consultant at E & E International Con-
sultants, Tanzania and is a PhD Candidate at the Univer-
sity of CapeTown
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A Borderless Law Practice
In an exclusive interview, Mr.Cyrus Main Managing Partner, CM Advocates LLP & Group CEO, Cymbell Group en-

gages EALS Program Officer Achilleus Rwelamira on their increasingly significant role in making economic inte-
gration in East Africa a reality.

Q: Tell us about CM Advocates?

A: CM Advocates LLP is a multi-
disciplinary law firm based in Kenya, 
distinguished as legal solutions 
provider in Kenya and in the Eastern 
Africa Region.  Established on 10th 
June, 2015 as a sole proprietorship, 
it has since grown and converted to a 
limited liability partnership. It is also 
the founding firm of the Cymbell 
Group, which is a group of Firms 
practicing within the East African 
region.

The Firm is headquartered in Nairobi, 
Kenya and has a branch office at 
Links Plaza in Mombasa city. 

Q: Tell us more about the Cymbell 
Group. 

A: Cymbell Group is a network of law 
firms within the East Africa region 
currently comprised of:
- CM Advocates LLP, Kenya (Nairobi 
and Mombasa offices) (www.
cmadvoctaes.com);
- Cymbell Advocates in Uganda, (www.
cymbelladvocates.com ) 
- Cymbell Attorneys in Tanzania; 
(www.cymbellattorneys.com ) 
- CM Advocates Rwanda (www.
cmadvocates.rw )

Besides these legal services 
businesses, the Group has established 

two other associated businesses to 
offer other relevant support services 
and business consultancies to its 
clientele. These are:

- Spycrew Investigations (www.
spycrewinvestigations.com ) which 
offers forensic audits and corporate 
private investigations; and 
- Bellmac Consulting LLP (www.
bellmacconsuling.com ), which inter 
alia offers domiciliation services, 
HR consulting, risk, governance and 
compliance (RGC) advisory services, 
transactional advisory, management 
consultancy as well as company 
secretarial services. 

SPOTLIGHT ON LEADING 
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The Group serves a wide spectrum 
of clients in the private sector, 
institutional and multinational 
organizations, foreign investors and 
governmental institutions.

Q: Why did you decide to open offices 
in other East Africa Community 
states?  

A: Cymbell Group is a firm believer 
in the East Africa Community dream 
as espoused in the EAC Treaty and 
protocols. Our leaders have been 
requesting us, the private sector, to 
play an increasingly significant role in 
making economic integration a reality.  
As a law firm, we want to help the 
East African business community do 
business with each other by providing 
them with seamless legal solutions.   
Increasingly, we are seeing many 
corporations opening operations in 
several cities within the region, and 
our vision is to be their trusted legal 
service provider.

Q: Tell us about the secret behind the 
growth of Cymbell Group. 

A: The expansion and growth of 
Cymbell Group is need based. Cymbell 
Group has remained steadfast in 
providing legal advice and services 
tailored to their clients' needs and 
informed by knowledge of the 
industries in which they operate. 

Beyond that, however, the group 
structure allows for autonomy based 
on the legal needs within each country.  
We take a good look at our clients and 
focus on the opportunities and growth 
they offer. Client service is the most 
critical component in maintaining client 
satisfaction for several compelling 
reasons: it sharpens our competitive 
edge, keeps us focused on controlling 
what we can and helps avoid common 
ethics complaints.

In a genuinely competitive market, 
customers and employees have real 

choices. Therefore, in order to thrive 
in such a market, businesses must 
have good strategies. These include: 
(a) a sharply defined target market; 
(b) products and services with value 
propositions that compel customers 
to part with their hard earned money; 
and (c) leading capabilities to market, 
sell, and deliver the business’s value 
propositions.  For Cymbell Group, we 
strongly believe that our growth can 
only be sustained and upended by 
serving our customers well, being a 
good employer, constantly innovating, 
investing for the long term, and acting 
honestly and responsibly. 

Lastly, it would be unfair to speak 
of the Group’s success without 
mentioning the staff. As a Group we 
take recruitment very seriously and 
are aware that our strength lies in our 
staff. We have recruited top lawyers 
across the countries that we operate 
and continue to invest in the growth of 
their skill set and specializations in the 
various fields our lawyers practice.

Q: What are the challenges of 
running a regional office?

A: Financing. Expansion needs money 
and financing must be carefully 
thought through by the management. 
Of course, there are also the issues 
of continuous training of advocates, 
team collegiality and standardization 
of operations across the region. These 
things that we cannot afford to drop 
the ball.

Q: Has the Covid-19 affected Cymbell 
Group? How have you handled the 
pandemic?

A: Just like all the other sectors of 
the economy, the legal industry was 
affected by the pandemic. Within the 
scaling down of the Judiciary and other 
government offices, office operations 
scaled down considerably.  

To avoid the spread of the virus within 

our offices, we adopted a Work from-
Home policy allowing at least 70% of 
the staff to work from home.  The HR 
department put in place guidelines 
to assist the staff as well as clients 
observe necessary measures as 
advised by the Ministry of health and 
WHO. We also continually engage the 
staff and act on concerns or any arising 
issues. All the same, we have remained 
committed to supporting our staff 
during this tough time; unlike other 
institutions, we have not laid off any of 
our staff members. At Cymbell Group, 
we are not just workmates but rather 
a family. We remain mindful of the 
welfare of both our staff and clients.

Q: What are the opportunities that 
you see post COVID-19 era?

A: On these we want to adopt or 
develop appropriate technologies to 
enable us to offer seamless services 
to our clients across the region and 
the world market.  In terms of human 
resources, going forward, we intend 
to offer our employees flexitime and 
allow them to work from home. 

Q: What is the future of the legal 
service market in the region?  

A: Economically, Africa offers 
unprecedented growth opportunities 
for group businesses especially those 
from developed countries within 
Europe, America and China.  In order 
to follow their clients, we have seen 
most of the international law firms 
establish their operations in the 
region through franchising model, 
directly or through partnership with 
local firms.  Therefore, besides the big 
accountancy and auditing firms which 
already had presence in the region, 
indigenous firms will continue facing 
stiff competition from these well-
resourced global law firms.   

Therefore, in order to have a fighting 
chance, small firms should consider 
mergers in order to form worthy 
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competitors or viable businesses.  

I wish to challenge the firms within the 
EAC to take up the challenge and seek 
to expand their operations beyond 
their borders.   This is the only way that 
we can learn and acquire the requisite 
capabilities to compete for our rightful 
shares in the regional trade on services.

Q: What advice would you give 
emerging or even existing firms? 

A: In law school, lawyers are trained to 
view themselves as professionals, to 
believe that our practice is something 

far different from a common “industry”. 
But, in fact, a law firm is simply 
another form of business and our field 
the practice of law is another type of 
industry. Therefore, it is essential to 
know our industry. To be successful, 
you must know your industry inside 
and out. That is, you must know your 
practice areas and how they fit into 
the big picture. You must know who 
your clients are, what they want, how 
they act, and what they can afford if 
you are going to be able to figure out 
how to meet their needs. Look closely 
at where the future of their industries 
is headed. What emerges from looking 

forward are clear choices around 
which clients you should have or need 
to get more of, and which ones you 
should not invest time and effort into. 
Asking these hard questions may force 
difficult or expensive choices, but it 
will be well worth it.

Q: How can a law firm become more 
profitable?

A: A law firm must have a strategic plan. 
A plan defines who you are, where the 
firm should be heading, and how you 
get there. It helps focus you as well as 
your staff and improves productivity, 
accountability, and alignment with 
your goals. It identifies what work your 
firm does or more importantly what it 
does not do. In essence it outlines what 
services you are selling, to whom, and 
where. This is the basis for a profitable 
firm as it lays down a plan and brings to 
life the mission and vision of the firm. 

Achilleus is Program officer at East Africa Law.
He is an Advocate of the High Court of Tanzania

a high level of security in regards to 
documentation and information by 
clients. A traditional law firm would 
store its sensitive information in a 
safe than trust the information on the 
cloud. This reflects the phenomena 
of the legal circle trusting its internal 
systems than an external system in 
storage of data. 

Further, the traditional partnership 
model of law firms serves as an 
Achilles heel in the adoption of 
legaltech. In essence partnerships 
operate on a model where a consensus 
has to be agreed for decisions to be 
made. Compounding this model, is 
the fact that lawyers are not trained 

as business people who have to make 
critical profitcentric decisions but are 
rather trained as a holistic unit where 
the canons of the profession have to 
be adhered to. This, in essence is a 
barrier to inculcating technology in the 
heart and sinew of law practice.

Unlike other professions, most legal 
systems in the world still use manual 
processes to carry out their operations. 
For instance, judicial officers in Kenya 
still record judicial proceeding by hand 
and have to peruse hundreds of pages 
before making a ruling or judgment 
in a case. This hinders a techno-
savvy lawyer who intends to adopt 
technology since manual processes 

are also involved. Not only has the 
traditional practice of law become a 
hindrance in inculcating technology 
but it has also been a setback on other 
frontiers which use technology in their 
ordinary course of business.

From the foregoing, it is apparent 
that the age of innovation in the 
legal practice arena is nigh. And like 
the parabolic Sword of Damocles, 
technology hangs on the legal 
profession by a single hair of a horse's 
tail that is becoming weaker by the 
day.

For the lawyers to survive the test 
of time, they must stay abreast with 
innovations. Lawyers too, must be 
selfish not to allow the degradations 
of the legal profession by technology. 
This in essence means that lawyers 
should ensure that law and technology 
fuse into perfect harmony. To me, a 
synchrony of these disciplines is the 
way forward to futuristic legal practice.

Technology as a Sword of Damocles in Futuristic Legal 
Practice: A VIEW THROUGH A DIFFERENT LENS ON THE 
PROSPECTS AND LIMITATIONS OF LEGAL AUTOMATION

. . . continued from page 21

Emmanuel was the overall winner of EALS 2019 Young 
Lawyers Essay Competition
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ACCESS TO JUSTICE: 
IMPACT OF COVID-19 ON FORMAL JUSTICE 
SYSTEMS IN KENYA AND EAST AFRICA

East Africa like other continents of the world experienced the incomprehensible public health emergency that 
was first detected in Wuhan China. The disease, now referred to as corona virus (Covid 19) escalated rapidly glob-

ally with increased recorded infections and deaths prompting introduction of preventive control and containment 
measures. Measures introduced to combat its spread and impact included; limits to movement, cancellation of mass 
gatherings such as the lunar New Year festival celebration, isolation of suspected cases for treatment and close mon-
itoring of contacts i.e. through quarantine facilities. 

Nonetheless, the dreaded disease knocked East African 
doors. The member countries had to put to place mitigation 
measures prompting preventive and reactive responses. 
Most countries resorted to; imposing a ban on internation-
al travel; requiring all passengers on inbound flights from 
suspected infected areas to self-quarantine for a period of 
fourteen days: requiring screening through temperature 
checks in all points of entry; cancellation of mass gather-
ings both religious, economic and social; closure of public 
and private education institutions ; introduction of hand hy-
giene practices in public, private and commercial buildings; 
promoting cashless transactions; social distancing protocols 
and working from home.

Even though Covid-19 cases were relatively low in March 
2020 compared to Europe, Asia and America not European, 
Asian, In Kenya, the President through a directive called for 
the following measures, not limited to, suspension of learn-
ing in all educational institutions, promotion of social dis-
tancing and avoidance of crowded areas as well as scaling 
down and working from home where possible for govern-
ment offices, businesses and companies.  

This meant that nobody was to attend Court physically. The 
justice system was at halt- inadvertently bewildered by the 
unprecedented turn of events. 
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Comparative analysis:

For East African countries justice sec-
tors, a new Normal was at the door and 
their responses to combating the risk 
of infection and spread of the novel 
Covid-19 disease within their respec-
tive justice sectors had to be arrived at 
without affecting operations.

Kenya:

In line with the Presidents’ directive, 
the National Council on the Admin-
istration of Justice (NCAJ) on 15th 
March 2020 issued directives on its 
contingency management plan to mit-
igate Covid-19 within the justice sec-
tor. The statement provided for the 
following measures: scaling down of 
court activities, suspension of pres-
entation of prisoners and remandees 
in open court, new arrests to be dealt 
with at the police station and suspen-
sion of appeals, hearings and mentions 
in both civil and criminal cases in all 
courts. 

Additionally, NCAJ recommended the 
suspension of execution proceedings, 
cancellation of open court appear-
ances for judicial officers and staff as 
well as issuance of revision orders as 
appropriate to decongest prison facil-
ities which are high risk areas. Further 
to that, they suspended all conferenc-
es, colloquia and training programmes 
and banned foreign travel for staff of 
the justice sector save for exceptional 
cases. The directives were issued as 
temporary measures subject to review 
on the basis of consultations and pub-
lic health directives.

Access to justice within the formal jus-
tice sector consequently evolved due 
to the Governments and NCAJ direc-
tives.  Judicial authority is exercised by 
the courts and tribunals as established 
in accordance with prevailing laws. 
Courts in Kenya are operated through 
court attendance in open court. 
Whereas the Judiciary has achieved 

some headway in building more court 
stations as well as expanding some 
in order to increase the capacity they 
can host this may not suffice under 
the MOH guidelines on combating the 
pandemic.  Courts with normal attend-
ance pre-pandemic had little room for 
social distancing and were crowded in 
certain instances. 

Aspects of the litigation process i.e. 
mentions, applications, hearings, ap-
peals and delivery of judgment are 
often handled in open court save for 
instances where counsel and their cli-
ents appear in chambers. Additionally, 
the process of filing of court papers re-
quires interaction with the documents 
by several court officers who assess, 
stamp and file the pleadings. 

There is still substantial exchange of 
and interaction with the paper work 
between litigants, judicial officers and 
staff. The judicial officers peruse filed 
pleadings and rely on them to prepare 
their judgments while judicial staff 
prepare typed proceedings and liti-
gants may require to peruse the court 
files. This interactions, though normal 
operating procedure pose a risk of in-

fection if a Covid-19 positive person in-
teracts with the paper without proper 
health and safety measures being ob-
served.

Actors in the justice sector have re-
sultantly had to alter their models of 
operation to conform to the new direc-
tives. Following subsequent directives 
issued by NCAJ and the Government, 
legal practice has evolved in the fol-
lowing ways:

a) Hearing of criminal appeals be-
fore the Court of Appeal and 
the High Court which previously 
proceeded in court have been 
proceeding via video link where 
practicable. Where it is not pos-
sible, they are proceeding in 
open court subject to adherence 
with MOH guidelines on combat-
ing Covid -19.

b) Advocates and litigants have 
been directed to file their court 
pleadings and accompaniments 
through email as opposed to 
filing of documents at the court 
registries. After electronic filing, 
the pleadings are assessed for 
court fees and on completion of 
payment they are filed. Litigants 
thereafter receive filed and 
stamped copies via e-mail to ef-
fect service which is also permis-
sible via e-service in line with the 
practice directions on electronic 
case management.

c) Presiding Judges or Heads of 
stations have also curated guide-
lines with the respective court 
user committees on modalities 
for hearing civil matters. Most 
courts have taken to dealing with 
court mentions through video 
link, applications have also been 
done through the same medium 
save for instances where parties 
agree to have their applications 
be dispensed with through writ-
ten submissions or affidavit evi-
dence.
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d) Judicial officers have also pro-
vided guidelines for proceeding 
with matters which had been 
allocated dates prior to the 
down-scaling per the first state-
ment issued in March 2020.

e) Pending Judgments and rulings 
have also been delivered via vid-
eo link subject to litigants con-
sent.

f) Extraction of orders has also 
been made available at the court 
registries and should be accessi-
ble within twenty four hours of 
their making. However execu-
tion of civil orders, decrees and 
eviction orders made prior to the 
March 2020 directives remain 
suspended.

Uganda:

In neighboring Uganda, similar direc-
tives have been issued by the Chief 
Justice through a circular dated 19th 
March 2020 in respect of combating 
the Covid-19 pandemic. The Chief Jus-
tice directed that all court hearings 
and appearances be suspended for a 
period of thirty two days. Further, he 
stated that cases at the submission 
date may proceed through written 
submissions subject to the respective 
courts advice. Additionally, he direct-
ed that presentation of prisoners and 
remandees in court was suspended 
and allowed proceedings via video link 
where possible. Execution proceed-
ings were suspended except where at-
tachment has already taken place. The 
Chief Justice also provided a directive 
suspending appearance in open court 
by judicial officers and stated that 
judgments and rulings may be issued 
online or via email where possible. 

Courts would however, continue to 
handle certificates of urgency and plea 
taking for serious cases and bail appli-
cations which would be limited to only 
the applicant and their lawyer for the 

cases. In bail applications the sureties 
would be allowed in court. The Chief 
Justice also advised that sanitizers and 
other preventive measures had already 
been put in place and that digital ther-
mometers were being purchased and 
would be deployed to various court 
premises. Similar to Kenya, the Chief 
Justice also directed that both local 
and foreign conferences, workshops, 
meetings, training programmes would 
be suspended and all foreign travel for 
judicial staff was prohibited save for 
exceptional cases.

Rwanda:

The Bureau of the High Council of 
the Judiciary also issued guidelines in 
order to mitigate the risk of covid-19 
within the justice sector. It directed 
that court hearings, pre-trial hearings 
and scheduled meetings between lit-
igants, court administration and the 
Department of inspectorate of courts 
would be suspended. The Judiciary 
also initiated the pronouncement of 
criminal cases judgments using Skype 
as well as hearing of urgent criminal 
matters through video conferencing; 
this supplemented the efforts to de-
congest prisons.  Also, they directed 
that other court services would be 
available through the online court sys-
tem i.e. Rwanda Integrated Electronic 
Case Management System (IECMS).

Tanzania:

The Government of Tanzania relied 

on a different approach to combating 
Covid-19 which did not substantially 
affect their normal operating frame-
work. The noticeable mitigating meas-
ures were implemented by the African 
Court on Human and People’s Rights 
which has its seat in Arusha, Tanzania. 
The African Court on Human and Peo-
ple’s Rights which is the continental 
court established by Member States of 
the African Union to ensure protection 
of human and people rights in Africa. 

The court announced it had suspended 
its 56th ordinary session in the interest 
of health and safety for all the Judges, 
staff and residents of Arusha. It adopt-
ed emergency measures including de-
congestion of the court by ordering 
all non-essential staff to work from 
home. Additionally, key departments 
with limited staff were directed to car-
ry out their duties on shift basis.

The pandemic presented a paradigm 
shift to the legal practice during its 
period an urgent need for practition-
ers to adapt to the changing times. 
The practice of law within the formal 
justice system is shifting from a large-
ly analogue system to a digitized plat-
form. Courts will most likely embrace 
e-filing, e-assessment and e-service 
limiting the risk of Covid-19 infection. 
Further, there will be more reliance on 
virtual meetings with clients and virtu-
al court appearances before sustaina-
ble public health and safety measures 
are put in place to combat this faceless 
pandemic. 

Elizabeth is an advocate of the High Court of Kenya. She 
is a strategic legal practitioner with diverse experience 
in dispute resolution, legal advisory, legislative drafting, 
regulatory compliance and human rights advocacy
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WHY COMPANIES RISK INSOLVENCY DUE TO 
FINANCIAL CONSTRAINTS
The COVID 19 pandemic and the resulting government directives to limit 

the spread have severely impacted multiple sectors in Kenya. Uncertain-
ty about the duration of the crisis has caused individuals and businesses to 
implement defensive cash management strategies and cancel or postpone 
non-essential spend, disrupting revenue streams for suppliers and service 
providers and leaving many unable to meet their financial obligations.  Unfor-
tunately for some companies, this may result in insolvency, possibly followed 
by liquidation.  It is therefore critical that companies facing financial difficul-
ty are aware of their potential individual liability in an insolvency situation, 
and immediately begin to act in a manner to avoid or mitigate such risk.

What Constitutes Insolvency?

Insolvency is the inability of a company to pay its debts. The Insolvency Act 2015 
provides that a company is unable to pay its debts if:

- a creditor to whom the company is indebted for KShs 100,000/- or more has 
served a written demand on the company requiring it to pay the debt and 
the company has failed to pay the debt for at least 21 days or to secure or 
compound it to the creditor’s satisfaction;

- if an attempted execution of a judgment, decree or order of any court is 
returned unsatisfied, in whole or in part;

- if it is proved to the satisfaction of the court that the company is unable to 
pay its debts as they fall due or that the value of the company’s assets is 
less than the amount of its liabilities (including contingent and prospective 
liabilities).

What risks does a director of an insolvent company face?

Under the Companies Act 2015 and the Insolvency Act 2015, a director can poten-
tially be held personally liable for certain actions relating to the period prior to 
a liquidation with penalties that include (i) disqualification from being a director 
for up to 15 years (ii) disqualification from being otherwise involved in the pro-
motion, formation or management of another company or (ii) an order to person-
ally contribute to a company’s assets in compensation. 

What actions might lead to a directors’ personal liability?

Engaging in wrongful trading – which may arise if a liquidator forms the 
view that a director knew or ought to have known that there was no rea-
sonable prospect that the company would avoid being placed in insolvent 
liquidation. A company is in insolvent liquidation if at the time the liquidation 
commences, its assets are insufficient for the payment of its debts and other 
liabilities and the expenses of the liquidation.  When considering an allega-

-

tion of wrongful trading, the court 
will consider the manner in which 
a director undertook their duties 
with the director’s liability being 
mitigated if they can prove that 
they took steps to avoid potential 
loss to the company’s creditors;

Participating in fraudulent trad-
ing – which may arise where a 
liquidator forms the view that 
the business of the company was 
carried out with the intent to de-
fraud the company’s creditors or 
for fraudulent purposes;

Mishandling of company prop-
erty – which occurs (within the 
twelve months immediately 
preceding the commencement of 
the liquidation) in anticipation of 
liquidation, such as fraudulent re-
moval of property or falsification 
of company documents. If found 
guilty, a director on conviction is 
liable to pay a maximum fine of 
two million shillings (approx. USD 
20,000.00) or to imprisonment for 
a term of up to 5 years or both.

-

-

Matters that a court will take into con-
sideration when determining liability 
and the appropriate penalty include:

- the extent of the responsibility 
of the director for the causes 
of the company becoming insol-
vent;

- the extent of the responsibility 
of the director for any failure 
by the company to supply any 
goods or services which have 
been paid for;

Continue on page 34 . . .
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‘PANDEMIC SHOULD SERVE AS A HYMN,
 An Anthem for Multilateralism and Solidarity’ 

SAYS AU CHIEF FAKI MAHAMAT

The world is facing a health and humanitarian crisis without precedent in the past century. The pandemic spreading 
across countries and continents has thrown the world into panic and disarray following the infection of millions 

and deaths of thousands of people. The countries affected have resorted to lockdowns of cities and borders with 
attendant severe economic contractions and social isolation. Supply chains of vital goods and services have suffered 
disruptions and countries are facing negative declines in GDP.

Subsequently, this disease has forced 
a reconsidering of existing models in 
virtually all spheres of human life. In-
deed the United Nations Economic 
Commission for Latin America and the 
Caribbean (ECLAC’s) Executive Sec-
retary, Alicia Barcena recently stated 
that, the world of the future is going 

to be completely different. Companies 
are recalculating, there is a reorganiza-
tion of economic geography to depend 
less on imported manufactured goods 
and more on locally manufactured 
products. Barcena suggested that the 
world will have to turn again to region-
alization and to regional integration.

The United Nations Secretary General 
António Guterres in a letter addressed 
to the leaders of the G20 on March 
23rd, 2020 stated that no country will 
be able to save itself by itself, even less 
so in a world that is more interconnect-
ed today than at any other time in the 
history of humankind.
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This realism is gaining traction and 
in tandem for instance, the Europe-
an union-Latin America and Caribbe-
an(EU-LAC) Foundation, held a virtual 
seminar entitled “How are regional 
organizations responding to the pan-
demic and what opportunities for 
cooperation exist? The aptness of 
the question is elucidated by the an-
nouncement by the World Health or-
ganization in May 2020 that the virus 
may not go away soon and therefore 
means of navigating the situation have 
to be developed at the personal, na-
tional and international level along-
side the means of mitigating what now 
is an endemic virus.

On cue in pressing on with the means 
of navigating and mitigating the vi-
rus is the African Union(AU) which 
announced that it is ready to obtain 
technical data regarding the safety 
and efficiency of a herbal remedy from 
Madagascar developed by the Mala-
gasy Institute of Applied Research. It is 
hoped that the collaboration between 
Africa CDC and Madagascar’s Ministry 
of Health will lead to a remedy that 
will benefit not only Africa but the rest 
of the world.

Indeed on several forums the AU 
has been publicized as an important 
meeting point in the coordination and 
joint standard setting for AU member 
states. In a media interview, Moussa 
Faki Mahamat, the Chairperson of the 
African Union Commission, stated that 
the pandemic should serve as a hymn, 
an anthem for multilateralism and sol-
idarity.

In February 2020, the AU launched a 
continental strategy to better prepare 
and respond to the spread of the virus 
in Africa. Africa CDC, has been provid-
ing expert inputs including strategies, 
data, and training in technical areas 
such as the identification and manage-
ment of COVID 19 positive cases in the 
AU member states.

South Africa announced that it had 
received a scientific research request 
from Madagascar on the remedy and 
South African scientists are willing to 
assist with the research. Other African 
countries such as Tanzania, The Dem-
ocratic Republic of the Congo, Guinea 
Bissau, Liberia, Central African Repub-
lic, Congo and Equatorial Guinea have 
ordered and received consignments of 
the herbal product from Madagascar. 
On their part Kenya and South Africa 
are co-operating in a WHO approved 
Solidarity clinical trial for a drug. Nige-
ria, Egypt and Zambia meanwhile are 
undertaking nutritional or medicinal 
clinical trials for the development of a 
new drug. 

At the start of May 2020, Anastasia 
Kalilina, Head of Regional Agenda 
for the World Economic Forum Eura-
sia, wrote an article in the World Eco-
nomic Forum COVID Action Platform 
and stated that regional integration 
projects around the world could help 
countries jointly meet the challenges 
of COVID-19. Crises are often an op-
portunity to go back to the reasons 

why certain structures were created, 
she noted and a vigorous and united 
response of several regional organiza-
tions has demonstrated that many are 
working in the interest of the people 
and are doing whatever it takes to de-
fend the human, social, economic and 
political integrity of their space.

The Africa CDC has made a mark for 
putting in place a clear public outreach 
campaign through its Twitter and Face-
book channels, as well as through pod-
casts and leaflets, aimed at creating 
awareness and providing information 
to African citizens about infection pat-
terns and care and prevention strat-
egies. AU has also taken on a leading 
role in the mobilization of resources.

During the interview Moussa Faki Ma-
hamat, called on the international 
community to give massive support to 
Africa, estimating that between 100 
and 150 billion dollars is needed to 
manage the COVID 19 pandemic. He 
further stated that the African conti-
nent needs rapid support in terms of 
liquidity to be able to first and fore-
most deal with the crisis from a health 
point of view and all of the humanitar-
ian needs that we will have in the near 
future. 

These actions have allowed the AU to 
send a united message to other inter-
national institutions, as well as individ-
ual donors, appealing for them to re-
lease additional funds, defer interest 
payments and support the acquisition 
of much needed medical supplies. AU 
also appointed special envoys to mo-
bilise international support for Africa’s 
fight, who will be tasked with soliciting 
and following up on the support that 
has been pledged by the G20, the Eu-
ropean Union and other international 
financial institutions.

It is worth remembering that in 2008-
2009 financial meltdown, one of the 
key factors in overcoming the econom-
ic crisis was the coordinated measures 

In February 
2020, the AU 
launched a 
continental 
strategy to 
better pre-

pare and re-
spond to the 
spread of the 
virus in Africa
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of the largest economies, which con-
sisted of the implementation of fiscal 
stimulus policies coordinated by the 
International Monetary Fund (IMF). 
Given the growing escalation between 
the world's leading trade powers, it 
seems increasingly expedient to de-
velop comprehensive, coordinated 
and rules-based regional fiscal stim-
ulus mechanisms through a regional 
network of integration unions with 
the aim of strengthening health sys-
tems, protecting income and minimiz-
ing economic contraction. A broader 
set of tools and opportunities could 
be achieved by involving regional de-
velopment banks are now reputed to 
have resources that significantly ex-
ceed those of global institutions.

As the international organization 
for public-private cooperation, the 
World Economic Forum is mobilizing a 
cross-regional platform called Region-
al Action Groups to jointly develop 
recovery strategies for the post COV-
ID-19 era. Members of the Regional 
Action Group will meet virtually on 
a regular basis, approximately once 
every several weeks. On 30 April 2020 
the first virtual meeting of the Region-
al Action Group for Europe and Eurasia 
took place with over 50 participants on 
the call, including Ministers of various 
portfolios and chief executive officers 
of key companies in the region. Their 
goal in the framework of the plat-
form is to mobilize cross-regional and 
cross-industry action to tackle the mul-
tiple effects of the COVID crisis in Eu-
rope and Eurasia and to jointly develop 
recovery strategies for the post COV-
ID-19 era, from an economic, political 
and social point of view.

Observation shows that initial instinc-
tive reaction to the COVID-19 crisis by 
most countries was to look inwards 
and act alone. As a result, borders were 
closed, supply chains were disrupted, 
and regional economic activity fell. 
The Kenyan Government in Mid May 
2020 closed its borders with Tanzania 

and Somalia which it felt were not do-
ing enough in the fight to contain the 
spread of the virus. This approach runs 
counter to the efforts of regional inte-
gration. These would have laid asunder 
advances made towards integration of 
the East African Community. At times 
the unity appears fluid to a point that 
the Community at times takes the ref-
erence of “the coalition of the willing” 
when some players hesitate on impor-
tant policy issues. This is a time to pull 
together, we should heed the words 
of the former president of the United 
States of America, Barack Obama in his 
2008 victory speech “…our stories are 
singular, but our destiny is shared…” 
This hold true to the community, es-
pecially in this difficult and uncertain 
time.

However, commendably in May 2020 
the East African Community’s Heads of 
State of Rwanda, Kenya, Uganda and 
South Sudan held a consultative meet-
ing where they received the report of 
the joint meeting of ministers respon-
sible for health, trade, transport and 
EAC affairs on the regional Covid-19 
response. 

The Heads of State decided that part-
ner states adopt a harmonized system 
for certification and sharing of cov-
id-19 test results.  They took note of 
the EAC Regional Covid-19 Response 
Plan and its key targeted interventions 
and directed the ministers responsible 
for health, trade, transport and EAC 
affairs to ensure that it complements 
the partner states’ national Covid-19 
response plans.  

The heads of State were particular on 
information sharing related to crises 
such as the covid-19 pandemic and 
directed the ministers responsible for 
health, trade, transport and EAC af-
fairs to finalize and adopt an EAC dig-
ital surveillance and tracking system 
for drivers and crew on Covid-19 for 
immediate use by partner states. 

The meeting took note of efforts by 
partner states in undertaking bilateral 
engagements to address cross-border 
challenges and the EAC secretariat 
mission that assessed the situation 
on clearance processes at the borders 
during the pandemic.  

“

“

It is worth remembering that in 2008-
2009 financial meltdown, one of the key 
factors in overcoming the economic cri-
sis was the coordinated measures of the 

largest economies, which consisted of 
the implementation of fiscal stimulus 

policies coordinated by the Internation-
al Monetary Fund (IMF)
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A key concern of the meeting was the incidence of the 
region’s key economic sectors experiencing a slowdown 
as a result of the covid-19 pandemic, such as agriculture, 
trade, manufacturing and industry, tourism, hospitality and 
entertainment and directed partner states to prioritize re-
gional value/supply chains to support local production of 
essential medical products and supplies including masks, 
sanitizers, soaps, coveralls, face shields, processed food, 
ventilators as part of efforts to combat Covid-19 in the re-
gion.

The meeting urged partner states to facilitate farmers to 
continue farming activities during this pandemic and there-
after and support agro-processing and value chains as an 
import substitution measure and establish special purpose 
financing schemes for small and medium enterprises, to 
cushion them from the negative effects of the pandemic. 

The Ministers responsible for health, transport and the 
EAC affairs were designated as the focal persons for the 
regional covid-19 response under the leadership of the 
Ministers of health. The meeting asked the focal persons 
to immediately work on a regional mechanism for testing 
and certification of truck drivers prior to their departure at 
the point of origin and every two weeks, and report to the 
Heads of State. Development partners came in for mention 
for their continued support. Regular meetings were agreed 
on as the way forward to address the response efforts. A 
need for flexibility in the application of the EAC rules and 
procedures was encouraged in times of crises such as the 
covid-19 pandemic.

The scale and tenacity of this scourge is unprecedented. 
The COVID-19 pandemic is planetary in scope and there-
fore requires a coordinated global response.  Thus regional 
organizations should further strengthen their capacity to 
act as globalization agents through political and economic 
interactions among them. At the moment in the absence of 
a global platform for regional institutions, many of the un-
ions are joining forces bilaterally to exchange information, 
support public-private and multi-sectoral collaboration, 
standardize procedures, and increase transparency.

James is an Advocate of the High 
Court of Kenya, a Member of the Law 
society of Kenya and founder of 
J.Kihara Company Advocates

What other risks might a director of an insolvent com-
pany face?

If a director has given a guarantee to a creditor in respect 
of the liabilities of the company, the creditor may choose to 
call on the guarantee to satisfy the debt.

Given that directors are not responsible for the im-
pact of COVID 19, what defenses are available e.g. in 
claim for wrongful trading?

In jurisdictions such as the United Kingdom and Germany, 
emergency legislation has been passed to suspend certain 
statutory provisions relating to directors’ liability, including 
for wrongful trading. These actions have been taken to pro-
tect directors’ who may ordinarily face liability for continu-
ing to trade while in insolvent liquidation, but which would 
now be unjust due to the impact of COVID 19 on consumer 
and other business activity, as well government directives 
to cease certain business activities.  Suspension of wrongful 
trading provisions has not occurred in Kenya and there has 
been no official indication that it will occur.

- the extent of responsibility of the director for the 
company entering into any transaction or giving any 
preference, being a transaction or preference that is 
liable to be set aside under the laws relating to insol-
vency;

- the extent of the responsibility of the director for any 
failure by the directors of the company to comply with 
a duty under the laws relating to insolvency to call a 
creditors’ meeting in a creditors’ voluntary liquida-
tion;

- any failure by the director to comply with any obliga-
tion by or under a provision of the law relating to in-
solvency.  

WHY COMPANIES RISK 
INSOLVENCY DUE TO 

FINANCIAL CONSTRAINTS

. . . continued from page 30

Suzanne is a Senior 
Partner at MMAN Advocates, 
Nairobi.
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The Ruggie Principles: 
A SURE BET IN MITIGATING HUMAN RIGHTS 

VIOLATIONS IN THE BUSINESS SECTOR 
DURING AND POST PANDEMIC

From the time when it was first identified sometimes at the end of 2019 in Wuhan, the capital of China's Hubei prov-
ince, the novel Covid-19 pandemic has since spread across the globe entirely driven by human-to-human transmis-

sion. The spread of the pandemic remains analogous to sea waves that crash those least able to cope. The situation 
can be viewed as a defining global health crisis of our time and one of the greatest challenges to have faced mankind 
since the World War II. Undoubtedly, the alarming levels of spread and severity, coupled with the alarming levels of 
inaction in some quarters towards the Covid-19 have demonstrated that we are presently dealing with more than a 
health situation. Covid-19 is an enemy that has penetrated society’s social, political and economic systems and un-
leashed extensive impacts.

So far, it remains unclear for how long 
the Covid-19 situation will last. This 
is because even in China where it all 
started, and where after initially suc-
cessfully combating it in the first quar-
ter of 2020, there have been accounts 
of the resurgence of cases in Wuhan 
and elsewhere. Hoping that Covid-19 
will run its course and dissipate like 
other previous pandemics have done, 
this has not stopped governments 
from mainstreaming an array of com-
bat measures that include curfews and 
lockdowns, social distancing as well as 
testing, tracing, and targeted quaran-
tine. In order to cushion their econo-
mies from a meltdown, governments 
have also had to borrow both locally 
and externally as well as benefited 
from grants with one unmistakable 
lesson. That protecting an economy 
does not come cheap. 

Some of the ways in which Covid-19 
has had an impact include a rise in the 
demand for food, medical supplies and 
other essentials. This is so in spite of 
reduced production where layoffs and 
scaling down of operations in the in-
dustrial and agricultural sectors might 
have been recorded. On the other 
hand, the demand for non-essential 
goods and services has suffered a dip. 
The stock markets have registered a 

decline and on account of either the 
ban or limitation on foreign and cross 
border travel, trips have been can-
celled with a negative ripple effect on 
the tourism, travel and hotel indus-
tries. 

While the worst of the impacts of Cov-
id-19 has been the rising number of in-
fections and deaths, businesses in or-
der to remain afloat are now focused 
on cost cutting measures that include 
job cuts and in the course, impacting 
on the many livelihoods that are inter-
connected to those of the employees 

rendered jobless.  As the scale and se-
verity of Covid-19 grows, the increased 
government borrowing to deal with 
the increased and unbudgeted crisis as 
well as to shore up strained economies 
has seen prior planned development 
projects getting disrupted with the 
businesses involved in such projects 
getting to take the heat. It is worth 
noting that too much domestic bor-
rowing by the government hurts the 
private sector by reducing credit avail-
able to households and businesses. 
This has the potential of leading to an 
extended retardation of the economy. 
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Even as demands are made on govern-
ments to provide financial breaks and 
bailouts to mitigate the suffering of 
households and in businesses, the situ-
ation has not been helped by the major 
decline in tax revenue in most coun-
tries. This is so where the pandemic 
has or is likely to hamper tax admin-
istrators’ ability to collect taxes and 
consequently, affect taxpayer compli-
ance. For the time Covid-19 has been 
and continues to be with us, it has not 
just been all doom and gloom. Indeed, 
there have been positives noted such 
as in the area of research and innova-
tion in medicine. With fewer engines 
running across the globe, the skies are 
becoming bluer and providing the en-
vironment an opportunity to breathe. 
Crime levels are noted to be on the 
decline and human behavior in re-
sponse to the pandemic could signify 
fewer disease outbreaks in the future. 
Besides, social contracts on how work 
will be conducted moving forward are 
slowly getting to be rewritten. 

It has been hypothesized that, the im-
pact of Covid-19 particularly on devel-
oping nations will be more far reaching 
on the economic and livelihoods front 
than it will be on the health perspec-
tive. Businesses are then required to 
change tact in their thinking and op-
erations so that the hardships they 
face are not solely borne by vulnerable 
workers and the consumers in their 
supply chains. During this crisis, busi-
nesses could perhaps be best remem-
bered by how they stepped up in the 
mitigation of exacerbated suffering, 
and erasing the suspicion workers, 
consumers as well as the communities 
around  business operations may have, 
especially as it relates to human rights. 
Experience has shown that business 
operations have an impact whether 
directly or indirectly on virtually the 
entire spectrum of internationally rec-
ognized human rights.  

All businesses – large or small – have a 
responsibility to respect human rights. 

The best way of doing so is through 
conducting corporate human rights 
due diligence where a business pro-
actively manages potential and actual 
adverse human rights impacts in line 
with the operations with which it is 
involved.  The business then prioritiz-
es these impacts for action. It identi-
fies appropriate measures to mitigate 
risks, tracks the effectiveness of its 
efforts, and communicates to people 
about their progress. The United Na-
tions Guiding Principles on Business 
and Human Rights also known as the 
Ruggie Principles and abbreviated as 
UNGPs, provide the framework for this 
new frontier. 

The Ruggie Principles on Business 
and Human Rights

The Ruggie Principles were unani-
mously adopted by the Human Rights 
Council in 2001 under a framework 
that established three pillars known 
as the Protect, Respect and Remedy 
Framework.  These Principles envi-
sion a transformational roadmap to 
a future where the billions of people 
whose lives are impacted by corporate 
activities are treated with respect for 
their dignity and fundamental welfare. 
This paradigm shift in the business 
sector creates the idealism that hu-
man beings and corporations alike can 
thrive and prosper.  

Framed in the three general pillars of 
the state duty to protect against hu-
man rights abuses, the corporate re-
sponsibility to respect human rights, 
and the need for rights and obligations 
to be matched to appropriate and ef-
fective remedies when breached. It is 
worth noting that these Principles do 
not create nor are they a limitation to 
any international law. They have an 
application to all business ventures ir-
respective of size, sector, ownership, 
region or operational context. 
 
Under the first pillar, governments 
have the inherent duty to take meas-
ures that prevent human rights viola-
tions. It requires taking appropriate 
steps to prevent, investigate, punish 
and redress such abuse through effec-
tive policies, legislation, regulations 
and adjudication. Thus, a State should 
enact and enforce laws with the effect 
of requiring businesses to respect hu-
man rights, and periodically to access 
the adequacy of such laws and address 
any gaps. Importantly, these laws 
should provide an enabling business 
environment and in no way should 
they constrain but provide the ease of 
doing business with the respect of hu-
man rights at the fore.

The second pillar imposes a corporate 
responsibility to respect human rights. 
This means that businesses should 
avoid infringing on the human rights 
of others and should address adverse 
human rights impacts with which they 
are involved. This responsibility refers 
to internationally recognized human 
rights. Understood, at a minimum, 
they are those expressed in the Uni-
versal Declaration of Human Rights 
and the main instruments through 
which it has been codified and the prin-
ciples concerning fundamental rights 
set out in the International Labour 
Organization’s Declaration on Funda-
mental Principles and Rights at Work. 

... the impact of Cov-
id-19 particularly on 
developing nations 

will be more far reach-
ing on the economic 
and livelihoods front 
than it will be on the 
health perspective

“
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PANDEMIC EXPOSES FISSURES IN EAST 
AFRICA'S INTEGRATION EFFORTS

When the East African Community (EAC) was re-established in 1999, Partner States were determined not to repeat 
the mistakes that led to the collapse of EAC in 1977. Through the integration, EAC has developed a on course to 

a Monetary Union.These three facets of integration are not fully realised. The region still faces hurdles towards inte-
gration. The outbreak of COVID -19 exposed some of the critical weakness of the structural design of the Community.

The outbreak of Covid-19 within the 
EAC found a region that has drastical-
ly eased intra-regional movement of 
both persons and goods; this should 
have been the basis for a regional re-
sponse. However, the responsibility of 
containing Covid-19 was initially treat-
ed as a national matter since there 
had been little threat of the disease 
spreading from the Partner States. 
The Partner States reacted with shock-
ingly varied and occasionally contra-
dicting strategies. Uganda for instance 
blocked flights and initiated a partial 
lockdown while Kenya and Tanzania 
still chose to operate freely. 

It took the rampant spread of the Cov-

id-19 among truck drivers for the con-
text of the outbreak to change from a 
national to a regional concern. Subse-
quently, the heads of State of the EAC 
Partner States met to address the is-
sue. The meeting was an acknowledge-
ment of the fact that none of the Part-
ner states could fight of the outbreak 
without cooperation from the others. 
Even then,no regional solution or ef-
fort emerged from the meeting. The 
initial nationalistic posturing of the 
Partner States had compromised ef-
forts at regional approach since scarce 
resources had already been commit-
ted to national containment measures. 
In this regard, the Partner States lost 
the benefits a coordinated community 

effort would have offered like pooling 
of resources and ease of access to ex-
perts. 

The truck driver’s crisis correctly made 
the Covid-19 outbreak to be perceived 
as a regional problem, which needed a 
regional solution. That to date, there 
is still no regional work force address-
ing the outbreak could potentially be 
damning on the community and indi-
cates that the EAC does not have the 
institutional capacity to address re-
gional challenges. As long as any Part-
ner State still has Covid-19 infections, 
the other States are still at risk.  The 
Partner States may resort to travel 
restrictions on movement of peo-
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ple within the region to contain the 
spread of the disease. This would be 
a considerable set back on integration 
efforts since a lot has been invested 
particularly in infrastructure to ease 
the movement of people and goods. 
Such travel restrictions could have the 
effect of undermining future integra-
tion efforts since there is no guarantee 
that they would cease once the Cov-
id-19 outbreak is contained.

In view of this, the absence of an im-
mediate regional response to the 
Covid-19 outbreak within EAC was sur-
prising. The Covid-19 outbreak also af-
fected the activities of the EAC Secre-
tariat, the East African Court of Justice 
(EACJ) and, several regional initiatives 
like the East African VISA between 
Kenya, Uganda and Rwanda. The finan-
cial implication of the outbreak alone, 
should have spurred the Partner States 
into a coordinated regional effort. The 
fact that it did not casts doubt on the 
depth of the EAC Integration process. 
As a Common market, the EAC should 
have had the capacity at the very least 
to coordinate national strategies in ad-
dressing the Pandemic outbreak.

The Covid-19 pandemic is just one in a 
series of regional challenges to expos-
ing the EAC’s inadequacy in addressing 
regional problems. Counterfeits for 
instance are a persistent problem that 
has troubled the region for a long time. 
They are depriving the EAC of much 
needed revenue through tax evasion 
and are also stifling the growth of local 
industries within the Partner States. 
The ease of movement of goods within 
the EAC has contributed to a thriving 
trade in counterfeits in the EAC. Yet, 
as with the Covid-19 outbreak, the re-
sponse at national level has been var-
ied and a regional response has been 
negligible. Currently only Kenya has 
an Anti-Counterfeiting Act. The oth-
er partner states rely on trademark 
and consumer protection legislation 
to fight counterfeits. The closest the 
Partner States have come to a regional 

effort is the East African Community 
Policy on Anti-Counterfeiting, Anti-Pi-
racy and other forms of Intellectual 
Property Violations. A laudable ef-
fort, but it falls short of committing 
the Partner States to either fighting 
counterfeits, addressing contradicting 
national intellectual property laws or 
even protecting intellectual property 
regionally within the EAC.

The regions conflict resolution mech-
anisms have also failed to address re-
gional conflicts when they arise. The 
EAC’s inability to quickly and effec-
tively resolve the diplomatic spat be-
tween Uganda and Rwanda has let it 
escalate into a dispute that has gravely 
affected trade. The knowledge that 
either one of the Partner States could 
have referred the matter to the EACJ 
even before borders were closed, but 
they chose not to is daunting. It shows 
a lack of trust in the ability of the re-
gional bodies. The dispute between 
Uganda and Rwanda set a dangerous 
precedent of closure of national bor-
ders as a means of resolving disputes. 
It is now easy to envision the Partner 
States resorting to total closure of 
borders should the rampant spread 

of Covid-19 among the community’s 
truck drivers persist.

The absence of regional response to 
issues is worrying, whereas the princi-
ple of complementarity can be a justi-
fication for the regular use of organs 
and institutions of the Partner States 
as the avenue for addressing regional 
challenges; neither does it in any way 
account for contradicting national pol-
icies. The fact is integration in the EAC 
has made the Partner States to be-
come inter-dependent on each other. 
The inter-dependence undermines the 
ability of Partner States to address cer-
tain issues on their own. The Partner 
States recognise this and have created 
regional institutions like East African 
Competition Authority to regulate are-
as where no single Partner State could 
effectively regulate on their own. This 
approach should have been replicated 
to emerging regional issues like the 
movement of people, the movement 
of goods and intellectual property. 

Therefore, the outbreak of Covid-19 
joins a series of other regional chal-
lenges whose effect has been to call 
into focus the sustainability, credibil-
ity and authenticity of the EAC inte-
gration process. The reluctance of the 
EAC Partner States to surrender their 
sovereignty over regional issues has 
undermined efforts to build the EAC’s 
capacity to address regional challeng-
es. Every time there has been a region-
al crisis, the Partner States have been 
relied upon to address the matter 
nationally. Regional action has often 
been restricted to a meeting of the 
heads of State. Whereas the summit 
can offer short-term solutions, it is not 
a sustainable formula.  It is an opera-
tional flaw that the EAC cannot afford 
because the stakes are only getting 
higher.

EAC Partner States are currently work-
ing on achieving the convergence cri-
teria for operationalizing EAC mone-
tary union.  Under a monetary union, 

The regions' 
conflict 

resolution 
mechanisms 

have also 
failed to ad-

dress regional 
conflicts when 

they arise
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an economic crisis in one Partner State 
could have a disastrous impact on all 
the other states. This much was evi-
dent in the European Union. Inaccurate 
financial reports from Greece contrib-
uted the Euro crisis. It took a concert-
ed effort of the European Union Mem-
ber States to avert the more adverse 
effects of the crisis. The danger of a 
financial crisis is real among the EAC 
Partner States. The Partner States are 
heavily indebted and some are just 
emerging from civil wars. The margin 
for error is very small. A successful 
monetary union in the East African 
Community is dependent on more than 
satisfying the convergence criteria un-
der the Protocol for the establishment 
of the East African monetary union, all 
prior stages of integration must first 
be effectively operationalised.  Cur-
rently both the EAC Common Market 
and the EAC Customs Union still have 
many challenges in implementation. 

The EAC at this stage should have had 
the regional capacity to at least coor-
dinate the strategies of Partner States 
in addressing regional challenges. That 
the region has proven incapable of ad-
dressing one regional problem after 
another, means integration within the 
EAC is shallow and fragile.  In view of 
this, the EAC is overreaching in con-
ducting consultations for a political 
federation. There is still a lot to be 
done on to fulfil and sustain existing 
regional obligations. 

The Covid-19 outbreak is an affirma-
tion of the need to change strategy and 
approach on two issues; fast tracking 
integration and national sovereignty 
in regional matters.  Fast tracking inte-
gration within the East African Com-
munity was a brilliant strategy until it 
was not. Fast tracking has enabled the 
EAC to achieve considerable progress 
in integration within a relatively short 
time. As a result, integration efforts 
within the EAC are stretched thin. The 
region is currently working on; resolv-
ing Non-Tariff Barriers under the Cus-

toms Union Protocol, effectively oper-
ationalising the EAC Common Market, 
meeting the convergence criteria nec-
essary to operationalise a monetary 
union and, conducting consultations 
for a political federation. There is too 
much being done stretched across all 
the stages of integration. It comes as 
no surprise that the EAC has not been 
able to respond to regional challenges. 
Now is the time for the region to con-
solidate the gains and achievements it 
has made in the past twenty years. The 
Partner states need to build the insti-
tutional capacity of the EAC to effec-
tively regional challenges by strength-
ening existing institutions like the 
EACJ and creating new ones. So far, 
the absence of activity in that regard 
has been gradually chipping away at 
integration efforts by either eroding 
confidence in the EAC or undermining 
regional achievements. 

The integration approach favouring na-
tional convenience over regional inter-
ests also has to change. In as much as 
considerable progress has been made 
at integrating the EAC, the nationalis-
tic approach currently in use has shown 
little promise of progressing the region 
further. It has become an obstacle to 
the creation of a platform that is need-
ed to establish a sustainable East Af-
rican Monetary Union. The reluctance 
of Partner States to create regional 
bodies for fear of compromising their 
sovereignty has instead exposed the 
region to numerous challenges. The 
Partner States need to acknowledge 
the extent of their inter-dependency 
and the fact that the inter-dependency 
can only deepen with operationalising 
of the monetary union.  As such, better 

coordination between the EAC Partner 
States and stronger regional bodies 
are necessary to effectively address 
regional issues. The Covid-19 outbreak 
has clearly shown the threat regional 
challenges pose to integration within 
the EAC. Failure to address regional is-
sues could see partner states revert to 
protectionism to shield themselves. By 
failing to build the institutional capac-
ity of the EAC, the Partner States are 
being a tool for the destruction of the 
EAC.

The Covid-19 outbreak was a test of 
the EAC’s institutional capacity to re-
spond to regional problems, and the 
EAC has been found have inadequacies 
in its systems. The dependence on the 
EAC summit to resolve emergencies 
within the region has been exposed 
for the flawed strategy it is. What is 
necessary for a sustainable integration 
within the EAC, are regional institu-
tions that can form a focal point of re-
gional response to challenges. Integra-
tion is not an ends in itself, it is a means 
to an end. Therefore, Partner States 
need to shift priorities from achieving 
a political federation to building the 
institutional capacity of the EAC and 
enforcing regional commitments. 

Furthermore, a task force committee 
should be set up by the Government 
to help identify concrete challenges 
borne by the measures that impede 
businesses through broad consulta-
tions with stakeholders and reporting 
mechanisms, prioritizing space for free 
talk for traders to raise questions and 
concern about the impacts of COVID- 
19 on their businesses to find possible 
amicable solutions.

Augustine is an advocate of the High Court of Uganda, he 
holds a Master of Laws (UDSM), Post Graduate Diploma in 
legal Practice (LDC) and Bachelor of Laws (UCU)
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NEW NORMAL TRIGGERS 
ONLINE ARBITRATION IN 

UGANDA
Arbitration as an alternative dispute resolution option is considered ideal due to opportunities presented through 

faster resolution of disputes, maintenance of relations, ensuring party autonomy in the transaction and confi-
dentiality among others. Alternative methods of conducting arbitration hearings is through use of Online Arbitration 
technology through video conferencing, sharing of documents online, initial meetings, communication between par-
ties and arbitral tribunal among others.

Technology keeps on evolving and has 
become an additional tool used in day 
to day running or conducting of busi-
ness. It has and still continues to en-
able audio or visual meetings and ex-
change of documents among others, 
between parties-negating the need 
for physical interaction in a cost ben-
eficial manner with benefits from time 
management and quickening business 
operations and decision making. The 
digital world has not only extended 
to conventional business sectors but 
is also used in litigation processes 
through online arbitration processes 
including conducting arbitral hearings 
(covering case management, hearing 
of witnesses and expert witnesses) ei-
ther wholly or partly in order to ensure 
that the parties get a fair, speedy hear-

ing before the Tribunal.

The importance of technology in litiga-
tion has been further enhanced by its 
use during the country’s response to 
the prevailing COVID-19 pandemic and 
associated countries including lock-
downs and restricted travel in most 
jurisdictions. The lockdowns affected 
arbitration processes especially when 
arbitral tribunals, parties and experts 
may be situated in different jurisdic-
tions and even if in the same jurisdic-
tion, the parties were at home. This 
was the situation in Uganda.

An examination of the pros and cons 
of Online Arbitration reveal some ad-
vantages like: neutrality for parties, 
cost effectiveness (no traveling), flex-

ibility by using video or audio confer-
encing, time for hearing and efficiency 
as parties can easily institute arbitral 
avenues online as well as being more 
convenient. On the other hand, it has 
downsides for instance: Time to hold 
hearing for parties in various countries 
while ensuring equality for all parties, 
ease of access, ensuring credibility of 
witness and addressing the issue of 
complex matters with voluminous doc-
uments and maintenance of confiden-
tiality among others. These issues im-
ply therefore, that online arbitration 
requires a lot of planning and thought 
to ensure the hearing is transacted ef-
ficiently, equitably, with fairness and 
that confidentiality is maintained.

It is also important to note that before 
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this type of technology can be used, the Laws of Uganda and those of any other 
Jurisdictions involved should allow for online hearings. This is to avoid contesta-
tion of Tribunal rulings by a party or parties at enforcement stage on grounds of 
illegality.

Laws which promote Digital Technology

An assessment of the Ugandan legal framework provides some insights as to the 
extent which there is adequate provision for online litigation processes.

- The Constitution of the Republic of Uganda 1995 promotes a fair, speedy 
hearing before an independent and impartial Tribunal established by Law 
(A.28). 

- The Arbitration and Conciliation Act (ACA) Cap 4 is the governing Law in 
Uganda for Arbitration. The Act promotes for fair and speedy trial but is 
silent about online arbitration. Arbitration is defined under S.2 (b) as “any 
arbitration whether or not administered by a domestic or international insti-
tution where there is an arbitration agreement.”

The Constitution and ACA may be silent on online proceedings but by virtue 
of fair and speedy trial, online arbitration is to ensure speedy hearing, then it 
is allowed in Uganda. Further, in arbitration parties have autonomy-therefore 
can decide on method to use. The definition of the ACA requires an arbitration 
agreement and allows parties to agree on the procedure for the arbitral hearing 
(S.18.19). Therefore, if parties decide on online proceedings, the arbitral tribunal 
may allow as parties have autonomy in the procedure to be adopted as long as 
equality of parties is ensured.

There are other Laws that encourage use of technology and they are in refer-
ence to Courts of Judicature but they can be adopted by the Arbitral Tribunals in 
conducting online proceedings by ensuring security, timelines and proper online 
procedures of the proceedings. For instance:

a) The Data Protection and Privacy Act 2019 that aims to protect privacy of 
persons obligations of data processers and other related matters (S.10).

b) The Computer Misuse Act 2011 which aims to provide safety and security of 
electronic transactions and information systems, prevent unlawful access, 
abuse or misuse of information and to ensure security for the transactions 
among others.

c) The Electronic Transactions Act 2011, aims to provide for use, security, fa-
cilitation and regulation of electronic communications and transaction.

d) The Electronic Signature Act 2011, regulates use of electronic signature.

e) The Judicature (Visual-Audio Link) Rules 2016, this guides advocates, par-
ties and witnesses to give evidence without physical appearance in Courts; 
and

f) The Constitution (Integration of ICT into the adjudication process for 
Courts of Judicature) Practice Directions 2019, which provides for elec-
tronic filing, exchange of electronic documents and use of technology to 
conduct hearings.

Institutions in Uganda

Arbitration may be carried out on ad-
hoc parties agree to appoint an inde-
pendent arbitrator to facilitate the 
hearing, or Institutional where parties 
agree to an institution to facilitate the 
dispute. In Uganda, the institutions in 
place are the International Centre of 
Arbitration and Mediation of Kampala 
(ICAMEK) which conducts arbitration 
and mediation; and the Centre for Ar-
bitration and Dispute Resolution (CAD-
ER) which mainly conducts Arbitration.

CADER follows the ACA but may adopt 
the Law as decided on by parties in the 
arbitration agreement to govern the 
proceedings. 

ICAMEK has its Arbitration Rules 
2018 and specifically provides for on-
line arbitration wherein parties can 
decide whether the proceedings shall 
be wholly or partly conducted online 
(R.63). The rules state that the parties 
should have the necessary equipment 
and technical capacity to conduct on-
line arbitration including electronic 
mails, use of mobile communication 
devices and attending online video 
hearings; and allows for electronic sig-
nature of the arbitral award.

Considerations while conducting On-
line Arbitration

a) Legal Considerations:

- Arbitration agreement: 
There should be a valid arbitration 
agreement. When parties institute ar-
bitration, the tribunal has to consider 
whether the arbitration agreement is 
valid before proceeding with the hear-
ing.

- The Institutional or Ad hoc Arbitra-
tion: 
Incase parties are using an institution; 
they should ensure that institutional 
rules allow for online dispute resolu-
tion. 
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- Jurisdiction: 
Consideration for each country, time 
lines and regulatory requirements. 
Ensure that online hearings are per-
mitted under the Laws of the seat of 
arbitration, whether online awards are 
enforceable, recognized and proce-
dure on service of documents for the 
Law applicable.

- Agreement or consent by parties to 
proceed online: 
At the preliminary hearing, parties may 
agree or consent to either conduct 
proceedings wholly or partly online. 
This can be done by parties consenting 
before the Tribunal or parties amend-
ing their arbitration agreement to in-
corporate online arbitration.

- Confidentiality: 
During proceedings online, confidenti-
ality is maintained at all time. For ex-
ample, identifying all person who are 
attending online and affirmation of 
confidentiality by all parties.

- Equality: 
It is crucial for the Tribunal to ensure 
that parties are treated equally as a 
party may object at enforcement of an 
award for inequality.

- Enforceability: 
The award should be binding and par-
ties agree whether it should be ren-
dered online. The Tribunal may also 
provide a signed original copy to the 
parties. 

b)Video Conference

- Tools for hearing: 

Ensure that countries the parties are 
resident have reliable electricity and 
accessibility to stable internet, have 
Laptops, emails for official use and 
having a dedicated IT personnel to en-
sure smooth process of the proceed-
ings. 

- Video conferencing is preferred for 
transparency especially for witnesses 
to ensure they are not coached. But 
option B should be audio.

- Application to be used: 
There are various applications for ex-
ample Zoom, Skype, Microsoft Teams, 
Blue Jeans, Go to Meeting among oth-
ers that parties can decide to use.

- Security: 
In choosing an application to use, par-
ties should ensure security for the pro-
cess mainly because of confidentiality 
principle.

- Time: 
This is so crucial because of time dif-
ferences. Therefore, there must be an 
agreement on a common time espe-
cially for parties in different jurisdic-
tions. Further, it’s also important to de-
cide on the time limit for each session.
  
- Dry run or practice: 
Not everyone is conversant with Tech-
nology, therefore there should be a 
practice run before the main hearing 
for all parties to get familiar with the 
technology.

- Enough time should be given to par-
ties to sign in before hearing begins 
and technical connection monitored 

all the time.

c) Procedure
- Parties together with Arbitrator/s 
agree on procedure for online dispute 
resolution hearings with clear sched-
ules, timelines and deadlines. Each 
party should be aware of time frames.

- Documents shared between parties. 
For virtual meeting electronic bundle 
is advisable so they can be displayed 
on screen as hearing proceeds. But 
documents may be circulated either by 
email or Post. 

- Recordings of the tribunal are not to 
be taken unless agreed by the parties 
to maintain confidentiality.

- Interpreters, witnesses and experts 
should be told timelines in advance to 
know when to log in.

The International Chamber of Com-
merce Guideline issued on 9th April 
2020 and Chartered Institute of Arbi-
trators Guidelines issued on 8th April 
2020 provide detailed checklists par-
ties and Arbitrators while preparing 
for Online hearings; the Seoul Protocol 
on Video Conferencing in Internation-
al Arbitration, 2020 Protocol on Cyber 
Security Arbitration also provide de-
tailed information on online proceed-
ings and security.

Important to note is that not all mat-
ters may be suitable for online arbi-
tration. This is because some matters 
are complex, documents voluminous 
and or not practicable to have online 
arbitration. In that case, parties can 
decide to have preliminary hearing and 
case management to be online and 
for the actual hearing and sharing of 
documents to be in person. The global 
situation triggered by COVID-19 clear-
ly indicates that online arbitration is 
inevitable and that therefore, should 
not only be embraced but should be 
planned for.

Belinda is an Associate Partner at Birungyi, Barata & As-
sociates a leading Legal and Tax firm in Uganda
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DISRUPTION OF LAW 
BY THE RELEVANT DIGITAL AGE LAWYER

Adnan Rizal defines the digital era as “a period where a shift process oc-
curs from industrial-based to information-based economy using comput-

ers or other technology devices as medium or communication”. The digital 
era is characterized by massive technological advances including; digitization, 
block-chain, crypto currencies, use of robotics, drones, big data analytics, In-
ternet of Things (IOT) and Artificial Intelligence (AI). These technological ad-
vances are impacting and disrupting every aspect of human life. Consequent-
ly, the legal profession is also being massively impacted and disrupted. 

The debate on the place of the legal 
profession and whether it will remain 
relevant in the digital era rages on. It is 
envisaged that the relevance of some 
lawyers as well as some areas of the 
law will be impugned; the notion that 
the legal profession will become obso-
lete is rejected. It is suggested instead, 
that the profession is well placed to 
play an integral role in the growth and 
application of these numerous tech-
nologies in the digital era. However, 

lawyers will need to be abreast with 
these developments to effectively par-
ticipate in this growth. 

The legal profession has always 
evolved with the times, albeit slowly 
at times. As the world moved from the 
feudal state to the mercantile state, 
laws were enacted to suit the new 
state and the legal profession adapt-
ed accordingly. Equally, the industrial 
revolutions saw an evolution of the 

profession to address the new trends 
or even offer leadership and direc-
tion for the revolutions. In the Third 
Industrial Revolution that was large-
ly driven by the advent of computers 
and the internet, numerous laws were 
enacted to govern the use of the in-
ternet and computers. Matters were 
litigated, agreements negotiated, and 
regulations drafted to suit the devel-
opments. The digital era thus bears 
the extant mark of necessity that has 
characterized previous evolutionary 
eras and accordingly prompts the pro-
fession to evolve as it always has. This 
necessary evolution of the profession 
will be defined by new and constantly 
shifting skillsets concomitant with the 
era. 

THE EAST AFRICAN

43A Publication of the East Africa Law Society

DIGITAL AGE LAWYER
Alex Matovu

Derrick Kunyiga Kizito 
Joel R. Mucunguzi 



The American Bar Association has not-
ed that technology will go to the heart 
of all aspects of legal services in the 
future, changing how legal problems 
are identified, how disagreements are 
resolved and how legal services are 
delivered.  The technological devel-

opments present numerous opportu-
nities for the legal profession. For ex-
ample, legal practitioners can cut costs 
through digitization of law firms, lev-
erage technology to reach new clients 
and engage in novel practice areas. 

Nonetheless, other areas of legal prac-
tice may be rendered obsolete in the 
long run by some emerging technolo-
gies. Additionally, some technologies 
may replace the need for lawyers to 
do certain pieces of work. For exam-
ple, through the use of Robotics and 
AI, law firms may not need legal as-
sistants to conduct client interviews 
or research. It however remains to be 
seen whether such innovations can be 
capable of exercising the high degree 
of human judgment needed to accom-

plish certain tasks. 

Some young lawyers hold the flawed 
belief that they must be expert cod-
ers to be considered digital age law-
yers. Some senior members consider 
technology a reserve for the younger 

“
“

Some young lawyers hold the 
flawed belief that they must be 
expert coders to be considered 

digital age lawyers. Some senior 
members consider technology a 

reserve for the younger members 
of the profession.

members of the profession. It must be 
noted, however, that the most impor-
tant asset for any lawyer in the digital 
era is their mindset. Young or old, all 
members of the legal profession have 
the ability to be relevant in the digital 
era. 

Put simply, coding is the process of 
using a programming language to de-
velop computer applications, websites 
and other software.  There are numer-
ous programming languages such as 
Python, Java, Ruby, and JavaScript.  
One need not know all these languag-
es to practice the law in the digital age. 
A lawyer’s role is not to write codes as 
that is for the software developers. 
Nevertheless, learning a few basics 
would not hurt a lawyer’s prospects in 

the digital era as they enable one ap-
preciate the process surrounding the 
technologies they may be tasked to 
render legal advice on. Where possi-
ble, one may learn a few basics of the 
programming languages. Python and 
Java offer a fair starting point. Python 
has a simple and straight forward syn-
tax making it easier to learn. Syntax is 
simply the spelling and grammar of a 
programming language. Python is also 
very popular among developers with 
whom lawyers in the digital era will 
from time to time interact. Java may 
not be as easy but it’s the most pop-
ular language used for mobile apps 
especially owing to its WORA mantra 
(write once, run anywhere).

Understanding technological devel-
opments and their impact is crucial to 
legal advisory. As such, the digital age 
lawyer will be one who knows some-
thing about how cryptocurrencies 
work, the immutability of entries on 
a blockchain, smart contracts, the IOT, 
Everything as a Service, the cybersecu-
rity implications of such developments 
and much more. Most notably, the vol-
atility of what one needs to learn is a 
key factor in adapting to lawyering in 
the information age.

Legal Practice in the Digital Era

Legal practice in the digital era is bound 
to grow. Whereas the volume of work 
in certain areas of practice may reduce 
as a result of the technological ad-
vancements, other practice areas are 
coming up.  By its nature, technology is 
crosscutting in terms of its effects on 
existing enterprises, prompting them 
to evolve. Tech also has the capacity to 
create novel enterprises. These effects 
should be of interest to legal advisors. 
Within such a framework, the lawyer’s 
traditional advisory role must tran-
scend into negotiation and regulation 
for a broader scope of enterprises. 

As the number of tech-related enter-
prises grows, so does the need for 
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industry-specific regulation and ad-
vice.  The tech startups that grow by 
the day demand an evolved skillset 
from those tasked with advising on 
numerous aspects from how to raise 
capital, to consumer protection, to 
regulatory compliance. A lawyer for 
instance ought to know about the dif-
ferent equity and debt financing op-
tions available to such startups. Equity 
financing is the favored option in this 
case as it avoids front loading which is 
associated with debt financing. Inves-
tors, both local and foreign, provide 
equity finance for startups through 
Venture Capital Funds, Impact Funds, 
among others.  According to Partech, 
a global venture capital fund, Africa 
attracted over $2billion in investment 
in 2019. Ugandan tech startups re-
ceived about $38million in funding.  
Digestafrica puts the amount of Ven-
ture Capital funds advanced to Kenyan 
tech startups in 2019 at $293million.   
Evidently, knowledge about the var-
ious funding options may be the dif-
ference between having a successful 
tech start-up and a failed one. Knowl-
edge on how to protect the interests 
of the innovators say under a Venture 
Capital arrangement is also necessary. 
This calls for an understanding of tools 
such as Initial Public Offerings and Ini-
tial Coin Offerings.

Openings for the legal profession ex-
ist on both ends of the spectrum: the 
Venture Capitalist seeking to invest 
as well as the Innovator seeking to ac-
cess capital. Legal practitioners must 
therefore be equipped to serve those 
wide-ranging needs of the players in 
the crosscutting tech industry. Nego-
tiating and drafting tech contracts be-
comes an indispensable tool for exam-
ple. Understanding which kind of tech 
contract applies to different scenarios 
also becomes imperative for a lawyer 
in the digital age.

Another example is Fintech, which is 
the new normal in the financial world 
and is already disrupting the bank-

ing sector.  According to the General 
Manager Commercial Banking at Cen-
tenary Bank Uganda, Michela Jjingo, 
there are now thousands of new dy-
namic Fintech startups offering prod-
ucts previously offered by banks. He 
acknowledges that the financial plat-
forms of the future are going to be 
technology firms, or banks with tech 
partners.  These fintechs include pay-
ment platforms, peer-to-peer lending, 
online trading systems, international 
remittance systems, mobile banking 
and mobile payment systems among 
others.  

The surge in fintech, driven mainly by 
the receptiveness of the innovations 
by the populace, for example, MPESA 
in Kenya and MTN Mobile Money in 
Uganda raise regulatory questions for 
regulators and practitioners alike. The 
banking and financial sector has for 
decades survived on strong regulation. 
The appropriate regulation of fintech 
though is still a mystery for so many 
regulators and this has slowed down 
its adoption in many jurisdictions. 

In East Africa, steps have been taken 
to put in place a regulatory frame-
work. For example, Kenya enacted 
the National Payment Systems Act, 
2011 which governs payment service 
providers in Kenya. In Uganda, there 
is no specific legal framework on how 
to regulate fintech yet. However, the 
National Payments Systems Bill, 2019 
is before parliament and among oth-
ers, seeks to regulate payment service 
providers in Uganda. It proposes the 
establishment of a regulatory sandbox 
framework for purposes of govern-
ing fintech startups. The rationale for 
adopting regulatory sandboxes for fin-
tech is to ensure that the emerging fi-
nancial products, services and delivery 
channels meet all regulatory require-
ments without curtailing innovation. 
A sandbox regime allows the entity to 
test its financial product, or service or 
delivery channel in the market under a 
more relaxed regulatory environment 

but within a well-defined space agree-
able to the regulator. As a lawyer, you 
need not participate in the coding of a 
fintech start up to advise on its regu-
lation under the sandbox regulatory 
framework. Appreciating the idea be-
hind fintech and the operations of a 
sandbox regulatory framework suffic-
es to advise a fintech startup.

Areas such as Intellectual Property 
practice have new legal challenges 
to contend with. As the conventional 
media continues to lose ground and 
the use of online media grows in leaps 
and bounds, the liability of online in-
termediaries for intellectual property 
infringement becomes a hot-bed. With 
that uncertainty comes a need for 
proactive litigation which has birthed 
novel rights and obligations such as 
the right to erasure and redefined tra-
ditional rights such as privacy and free-
dom of expression. 

Taxation of digital platforms is also 
an emerging area of legal practice. 
What is agreeable to many tax practi-
tioners is that digital platforms such 
as Facebook should be taxed but how 
it should be done remains the point 
of contention. Uganda introduced an 
Over the Top Tax (OTT) for social me-
dia platforms. This is borne by the us-
ers and not necessarily the platforms. 
Therefore the ‘how’ remains unre-
solved.  

As part of the service industry, legal 
practicioners must make their clients’ 
peace of mind their primary concern. 
This means understanding the needs 
of the industry and serving those 
needs. Imagine Facebook asking for a 
legal opinion on the effect of the OTT 
tax on their operations in Uganda and 
you have no idea what Facebook is but 
your random guess is that it is a book. 
Facebook, here represents all other 
technologies. As a lawyer, even with 
an excellent grasp of the tax laws, you 
cannot render legal advice to them 
if you have no idea what Facebook is 
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and what purpose it serves. However, 
if you know what Facebook is, it is not 
very material to know how it was cod-
ed for you to render such an opinion.  
From all the foregoing, it is evident 
that legal practice remains relevant in 
the digital age but comes with an ob-
ligation on the practitioners to learn 
widely and fast enough.

Lawyers must therefore position them-
selves as digital-age lawyers with the 
requisite skillset to serve enterprise 
clients in an age where such clients 
can easily access information on their 
own. A lawyer must therefore be in po-
sition to give a client more than they 
can access from a quick google search 
or an application. Lawyers must be 
able to ease communication with their 
clients and help them cut through the 
red tape. They must be able to demon-
strate knowledge of the technological 
developments to advance innovation 
whilst protecting the interests of the 
innovators. 

The Ruggie Principles: 
A SURE BET IN MITIGATING HUMAN 

RIGHTS VIOLATIONS IN THE BUSINESS 
SECTOR DURING AND POST PANDEMIC

Gatambia is an Advocate of the High Court of Kenya work-
ing with the Kenya National Commission on Human Rights. 
He has strong values for human rights, the rule of law and 
good all-inclusive governance as being integral for a truly 
integrated East African Community

. . . continued from page 36

Depending on circumstances, business 
enterprises may need to consider addi-
tional standards. For instance, enter-
prises should respect the human rights 
of individuals belonging to specific 
groups or populations such as women, 
religious or lingual minorities as well 
as persons living with disabilities who 
require particular attention, where 
business operations may have adverse 
human rights impacts on them. 

Where business related human rights 
violations occur, the third pillar of 
the Ruggie Principles requires States 
to take appropriate steps to ensure, 
through judicial, administrative, leg-
islative or other appropriate means, 
that when such abuses occur those 
affected have access to effective rem-
edy. Besides effective judicial mecha-
nisms, States should provide effective 
and appropriate non-judicial grievance 
mechanisms, as part of a comprehen-
sive State-based system for the rem-
edy of business-related human rights 
abuse.  It is clear that unless there are 
appropriate mechanisms to investi-
gate, punish and redress business-re-
lated human rights abuses when they 
occur, the State duty to protect can be 
rendered weak or even meaningless.

As noted, the Ruggie Principles do not 
create any new law. Rather, they are 
merely a consolidation of existing laws 
and standards on business and human 
rights. As a matter of their implemen-
tation domestically, individual States 
are then required to come up with 
National Action Plans. In the field of 

business and human rights, a Nation-
al Action Plan (NAP) is defined as an 
evolving policy strategy developed by 
a State to protect against adverse hu-
man rights impacts by business enter-
prises in conformity with the Ruggie 
Principles.

So far, Kenya has led the region by 
enacting its National Action Plan that 
focuses on five key themes of labour, 
revenue transparency, environment, 
land and natural resources, and access 
to justice. Other countries including 
Uganda and Tanzania are at various 
stages of developing their National 
Action Plans. It is hoped that the en-
tire region in deepening integration in 
the area of commerce, and indeed the 
whole of Africa as one of the measures 
of realizing a hustle free African Con-
tinental Free Trade Agreement will 
follow suit and enact National Action 
Plans within the context of individual 
States. 

The Ruggie Principles have continued 
to gain wide acceptance and support 
from States, the private sector, and civ-
il society. They are an indomitable fo-
cal point in the prevention, mitigation 
and remedy of adverse human rights 
impacts of business activities. In the 
end, the Ruggie Principles will stand 
to guide business interests now and 
even post Covid-19 in a manner that 
appreciates that the protection and 
promotion of fundamental rights and 
freedoms is central to the realization 
of sustainable development. 

Alex is a Co-found-
ing Partner at Sig-
num Advocates. He 
heads the TMT and 
Intellectual Proper-
ty Departments of 
the Firm

Derrick is a gradu-
ate trainee at Sig-
num Advocates. He 
is passionate about 
the interaction of 
law and emerging 
technologies

Joel is a graduate 
trainee at Signum 
Advocates with a 
keen interest in 
legal-tech
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KEEPING THE WHEELS OF JUSTICE TURNING 
DURING THE COVID-19 PANDEMIC 
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Following the announcement of the first confirmed COVID-19 case in Kenya on 13th March 2020, the National 
Council on the Administration of Justice (NCAJ) promptly issued directions scaling down the operations of Courts 

countrywide. These directives were aimed at finding a balance between keeping the wheels of justice turning whilst 
safeguarding the health of both the judicial staff and the general public in the face of the prevailing pandemic and 
also aligning them to be in consonance with Article 48 of the Constitution which provides for the right of every 
individual to access justice. 

Constitutional Underpinning

The right of access to justice as enshrined in the Constitution 
of Kenya involves the right of ordinary citizens being able 
to access adequate remedies and reliefs from the courts. 
Article 48 of the Constitution of Kenya provides in this 
regard as follows:

The State shall ensure access to justice for all persons 
and, if any fee is required, it shall be reasonable and shall 
not impede access to justice.

The Courts expounded on the definition of access to justice 
in the case of Dry Associates v Capital Markets Authority 
Petition No. 328 of 2011 as follows:

“Access to justice is a broad concept that defies easy definition. 
It includes the enshrinement of rights in the law: awareness 
of and understanding of the law; easy availability of the 

information pertinent to one’s rights: equal right to protection 
of those rights by the law enforcement agencies; easy access 
to the justice system particularly the formal adjudicatory 
processes; availability of physical legal infrastructure; 
affordability of legal services; provision of a conducive 
environment within the judicial system expeditious disposal 
of cases and enforcement of judicial decisions without delay.”

The Vulnerable Groups

Without the access to the courts and the formal adjudicatory 
process the objects of Article 48 which is to ensure that 
social justice, the rule of law and democratic principles are 
actualized, will not be realised if the legal processes came 
to a halt. It is therefore important that with the challenges 
that COVID-19 doors of justice stay open to the citizenry 
but most especially for the most vulnerable groups in the 
society.

WHEELS OF JUSTICE 
Georgina Ogalo-Omondi 

Daniel Okoth
Meshack Kwaka 
Quinter Okuta



Among the vulnerably groups that 
desperately depend on the Courts in-
clude children, women, elderly people 
and persons living with disabilities. For 
example, Gender Based Violence and 
Sexual offences have been reported 
to be on the rise during the COVID-19 
period a situation which warrants the 
disposal of sexual offences and do-
mestic violence cases in an efficient 
and expeditious manner. Similarly, 
child maintenance and cases involving 
the enforcement of the right to educa-
tion have received prominence during 
this period both warranting immediate 
intervention by the Courts.

Keeping The Wheels of Justice 
Turning and Our Practical 
Experiences 

As the pandemic persists, there has 
been disruption of the Court process-
es resulting from the inevitable scal-
ing down of services at the judiciary. 
However, the efforts by the judiciary 
to adopt technology have fuelled the 
resolve of many Litigants that the 
wheels of Justice must continue turn-
ing. Consequently, the Judiciary have 
issued various measures and direc-
tions meant to facilitate the ease of 
services at the Courts while safeguard-
ing the health of litigants, judicial staff 

and members of the bench. 

The general effect of the directions 
which have been amended from time 
to time has been a significant slow-
down of litigation practice. Despite 
the teething problems initially experi-
enced, our firm’s litigation team have 
been able to navigate these unchar-
tered waters and we take this opportu-
nity to share some of our experiences 
in the litigation circles.

The initial directives from NCAJ on 
15th March 2020 saw massive scaling 
down of Court activities throughout 
the country for two weeks effective 
16th March 2020. During this period, 
all appeals, hearings, mentions and ex-
ecution proceedings in criminal and civ-
il cases in all Courts were suspended. 
The only filings accepted at the Court 
registries were those under certificate 
of urgency and time bound pleadings. 
With time, further directions were giv-
en on the electronic filing (e-filing) of 
pleadings. 

Our firm’s first encounter with e-filing 
was in the Court of Appeal where we 
filed a Notice of Appeal and a letter 
to the Deputy Registrar bespeaking 
typed proceedings from the lower 
Court. The process entailed preparing 
the documents in the usual manner 

and thereafter scanning and sending 
the documents to an email address 
provided by the Judiciary. In this 
instance we were advised to send the 
documents to efilingkenya@gmail.
com. Thereafter, we received an email 
confirming the assessed court filing 
fees and proceeded to pay the amount 
through the M-Pesa Pay Bill Number 
provided by the Court registry. Upon 
confirmation of payment, a physical 
receipt was generated for collection 
by our clerk. This process still 
necessitated attendance to the Court 
registry.

Subsequently, there was further scal-
ing down of operations at the Court 
registries with suspension of physical 
attendance at the Court registries. 
Contact details for the various Divi-
sions and Court stations around the 
country were circulated for communi-
cation with the relevant Deputy Reg-
istrars for directions on e-filing. It was 
directed that all documents should 
be scanned and sent to the appropri-
ate email addresses of the Deputy 
Registrars and Executive Officers (as 
the case may be) and the court would 
then advise on the mode of payment 
and how proof of payment would be 
communicated. During this period, we 
were able to file applications under 
certificate of urgency and time bound 
pleadings in the various Courts includ-
ing the Court of Appeal where we filed 
an application for stay of execution.
We further had an interesting experi-
ence of participating in a hearing at the 
Chief Magistrate’s Court. The Plaintiff 
served us through email with an ap-
plication under certificate of urgency 
together with the extracted orders re-
lating to a contentious burial dispute. 

Upon receipt of the documents we 
filed a notice of appearance and re-
sponse on behalf of our client (through 
scanning and sending the documents 
to the Court’s email address) and 
served the same upon the other par-
ties via email. It was necessary to have 

“

“

The State shall ensure access 
to justice for all persons and, 
if any fee is required, it shall 
be reasonable and shall not 

impede access to justice
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each document clearly identified in 
capital letters and scanned separate-
ly. Upon receipt of the documents, 
the Court registry assessed the docu-
ments before sending out the amount 
of filing fees to be paid. We then paid 
the amount advised via an M-Pesa Pay 
Bill Number after which the confirma-
tion message was sent. Once it was 
confirmed that payment had been 
received, the documents were pro-
cessed and sent to the litigants. On the 
hearing date, we sought clarification 
on whether the hearing would be in 
open Court or via video link. We were 
informed that due to the limited elec-
tronic resources available to the Chief 
Magistrate’s Court, the hearing of the 
application would be in open Court but 
with strict observance of the directives 
issued by the Government.

The Court session began with all par-
ties being ushered into the Court room 
by the Court assistant who ensured 
that each Counsel and respective cli-
ents had worn protective masks and 
had either sanitized their hands or 
had latex gloves on. After this brief in-
spection, the Court assistant pointed 
everyone to their sitting positions and 
allocated everyone a spot at least one 
(1) meter apart. Advocates were allo-
cated the front benches while clients 
were allocated the rear benches. The 
general public was not allowed to sit 
in during the Court session. The Court 
room selected was spacious and with 
good ventilation.

Once everyone was seated, the Court 
assistant informed the Magistrate who 
came in duly masked and gloved. In 
the course of the hearing, confirma-
tion of e-filing and e-service was done 
by confirming the same from a lap-
top availed to the Magistrate and the 
Court assistant. The litigants had phys-
ical copies of the documents which had 
been availed to the Magistrate, who 
referred to the documents as the liti-
gants followed proceedings.

Whilst addressing Court, each advo-
cate kept his mask on and at the con-
clusion of the hearing, the parties ob-
served order as they made their way 
out of the Court room. Parties were 
thereafter ushered out of the Court 
precinct to avoid crowding. Although 
the Ruling was promptly prepared and 
was ready to be delivered via email, 
the parties still insisted on appearing 
in Court for the delivery of the Ruling, 
during which the same ‘rules’ were ob-
served.

Whereas there have been Rulings and 
Judgment delivered via email and 
hearings conducted via different vir-
tual platforms, the Judiciary is still 
trying to put in place further measures 
to provide services using technology, 
however the process should be com-
plementary between the Judiciary, ad-
vocates and litigants, so as not to leave 
out any stakeholders. We have also 
noted most of the e-filings and hear-
ings via video link have been largely in 
Nairobi and there is room for expan-
sion to other stations.

Recent Developments

By a communique of 16th April 2020, 
NCAJ notified the general public that 
Court operations will be upscaled ef-
fective 21st April 2020. Some of the 
implications of those latest resolutions 
was to see operations and services in 
all Court registries upscaled to make 
them more accessible to various Court 
users but in a manner that is in compli-
ance with the guidelines of the Minis-
try of Health on combating COVID-19. 
With respect to civil matters, hearings 
were to be upscaled with effect from 
22nd April 2020 and guidelines on 
how the hearings and appeals are to 
be conducted will be put in place in 
accordance with the guidelines of the 
Ministry of Health. By a further com-
munication issued on 21st April, 2020, 
NCAJ confirmed that the judiciary will 
upscale delivery of justice through in-
creased used of technology but that 

there will be a delay in the resumption 
of open court activities pending con-
sultation with the Ministry of Health. 

Thus far, most Courts have adopted 
the use of online platforms with the 
most common ones being Zoom, Skype 
and Microsoft Teams. Practically, the 
links to the various Court session are 
sent to litigants/Advocates who must 
have provided their email addresses to 
the Court in advance. The said links are 
then used to access the Court sessions 
and matters are called out as per the 
day’s cause list. The virtual Court ses-
sions greatly mirrors the open Court 
sessions and Advocates are expected 
to adhere to the official dress code 
while appearing before Court through 
the said virtual platforms.

This was an indication that going for-
ward, parties will be able to institute 
Court proceedings and progress pend-
ing cases, even in instances where 
there is no urgency, with effect from 
22nd April 2020. Further guidelines on 
how matters which were previously 
taken out between 16th March 2020 
and 22nd April 2020, will be dealt with 
have been be put in place by the re-
spective Heads of Divisions and vari-
ous Court stations. 

Whereas the directive issued by NCAJ 
on 16th April 2020 had intimated that 
that going forward, all pending Judg-
ments and Rulings were to be deliv-
ered in open Court upon notice to the 
parties as opposed to the electronic 
delivery via email or video link as was 
previously the case, this position was 
revised with further directive issued 
on 21st April, 2020 which stated that 
all matters including judgments will 
be handled through video conferenc-
ing. Consequently, there has been no 
Court appearance by litigants and/or 
their advocates so far. Court orders 
are now being extracted by the Court 
registries and released to the litigants 
or their advocates within twenty four 
(24) hours of their making. Finally, the 
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suspension of execution of orders and 
decrees made before 16th March 2020 
and extended from time to time was 
lifted by the Chief Justice pursuant to 
a Memo issued on 2nd June 2020 di-
recting all courts to facilitate parties 
seeking the extraction, issuance, and 
execution of all decrees and orders. 
Consequently, all urgent maters re-
garding any such execution of decrees 
and orders, or appeals therefrom, 
should be taken to the respective 
courts for appropriate remedy.  

The Challenges Encountered 
During This Period

Conducting cases through electronic 
invariably require both the Courts and 
litigants to rely heavily on electricity 

and internet connection. Consequent-
ly, in case of an outage affecting any of 
the parties, then there is a disruption 
of the proceedings. This has been com-
pounded with the fact that litigants 
and advocates are largely working 
from home with no power backup in-
stallation. 

Further, there has been a challenge 
of handling matters where parties are 
not represented by Advocates as such 
parties who appear in person would 
usually have no means of accessing the 
online Court processes. Where such 
parties have this access, technical chal-
lenges sometimes experienced which 
is also the case with some Advocates. 
The other challenge posed by the vir-
tual platforms has been the lack of 
synchronization of the communication 

between the parties which results to 
audibility issues. In such instances the 
Advocates may not hear the directions 
being issued by Judges or submis-
sions/presentation made by the op-
posing counsel. This challenge renders 
some online court sessions somewhat 
tedious. 

Further, the link to the virtual Court 
sessions are sent to Advocates whose 
matters appear on the Cause list for 
the day. This limits those who may at-
tend the sessions to Advocates, and it 
is not unclear whether clients, who are 
the actual parties in the litigation, may 
attend the sessions. There have also 
been lack of clarity in regard to how 
matters where the litigants act in per-
son are to be conducted. 
Finally, in its communique, the NCAJ 
also noted that all the pleadings 
should be filed online. However, there 
has been a challenge in regard to the 
filing of voluminous documentations 
due to the size restrictions applied by 
various we hosting providers. 

On the Way Forward/New Normal

No one knows how long the Covid-19 
pandemic will last and this has result-
ed in various measures being put in 
place to manage the situation. For 
now, Court operations will majorly be 
by virtual sessions and gradual upscal-
ing to physical court appearances upon 
compliance with directions from the 
Ministry of Health. The judiciary, prac-
titioners and the public at large have 
and will in future have to adjust to 
this new manner of court operations 
embracing technology and to a larg-
er extent minimising litigation time 
and considering alternative methods 
of dispute resolution. There has been 
a significant change in the manner of 
practise which has been long overdue 
in the justice system and which we 
consider a positive development that 
may have initial teething problems but 
eventually streamline and shorten liti-
gation.
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BRIDGING THE GAP IN TIMES OF COVID – 19 
IN BURUNDI

Burundi, as many other countries in the world, is living through unprecedented times: a fight against a global pan-
demic – COVID-19. With disrupted lifestyles, businesses have found themselves in critical positions where fulfill-

ing contractual obligations has become a real challenge; leading potentially to a rise of numerous legal matters. Par-
ties to any kind of contracts within the global business community are struggling to find the best ways to honour their 
engagements while fighting a COVID-19 fear-based environment, a loss of revenue, and keeping up with payment of 
wages and other remuneration owed to workers. 

Contrary to most countries, Burundi 
has not yet implemented any lockdown 
measures following the outbreak of 
COVID-19. The Government of Burundi 
has insisted on reminding its citizens, 
by way of regular press releases, the 
importance for individuals, organiza-
tions and companies to keep conduct-
ing business as usual, at the same time 
implementing minimum preventive 

measures against the spread of the vi-
rus in the country.

Businesses, structured around peo-
ple’s interactions, such as restaurants, 
hotels, and consulting practices are to-
day facing more visible consequences 
with regards to the impacts of COV-
ID-19 when compared to frontline 
businesses, food and goods providers, 

communications and key financial ser-
vices. 

On 21st March 2020, the Ministry of 
Transport, Public Works, Equipment 
and Homeland Planning announced 
that all international Commercials 
flights departing or arriving from 
Melchior Ndadaye International Air-
port would be suspended for seven 
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days, exempting only cargo, medical 
evacuation, humanitarian and diplo-
matic flights. The measure that took 
effect on 22nd March 2020, has contin-
uously been extended, and remains in 
place at the time of writing. This meas-
ure was among the first measures that 
led to a significant reduction in rev-
enues for sectors directly relying on 
people coming and going like: travel 
agencies, hotels, and the (already lim-
ited) tourism industry. Other sectors 
– commissioners (agents that put rent-
ers and owners, sellers and buyers into 
contact), goods sellers, beauty ser-
vices, etc. – which relied also to some 
extent on the coming and going of 
expatriates in the country, have been 
impacted at some lower levels. Other 
sectors are potentially left without the 
same legal arsenal offered to others. 

Force Majeure

The concept of “force majeure” has 
been widely discussed and analysed all 
over the world amid COVID-19 times. 
Does the event of a global pandemic 
qualify as a “force majeure ? ” Does the 
occurrence of COVID-19 automatically 
release all parties to a contract from 
their obligations? Will this be applica-
ble whether contracts include a force 
majeure clause or not? Will parties 
suffer any legal and/or financial retal-
iation from not fulfilling their contrac-
tual obligations following measures 
implemented to stop the spread of the 
virus? What about sectors that are indi-
rectly affected by said measures? 

Burundi’s legal framework does not 
offer an explicit definition of what 
constitutes a force majeure. However 
several occurrences of force majeure 
events can be found in different legal 
texts: “the impossibility to provide the 
agreed work, the decrease of activity 
due to economic reasons or the impos-
sibility of being physically present at 
work – when temporarily one party to 
the contract is stopped from fulfilling 
its obligations” (article 41, 7° of the 

Decree Law on Labour Code of 1993); 
or “the debtors is released from their 
obligations when they are prevented 
from performing their agreed upon 
obligations (giving or doing) or has 
done something that was prohibited” 
(article 46, Civil Code, Tome III). Gener-
ally, with the assistance of their legal 
counsels, businesses are expected to 
tackle these legal gaps by expressing 
clear definitions in their internal rules, 
planning for events such as national 
conflicts, floods, global pandemics, 
etc. and their potential legal conse-
quences. In spite of this, rarely do 
businesses follow this route. In a cul-
ture where businesses value effective 
responsive action over planning, busi-
nesses will end up adapting ad hoc to 
circumstances and consequent legal 
issues. 

Events mentioned in the provisions cit-
ed above clearly set a tone of elements 
and criteria to consider when defining 
a force majeure. The first criterion is 
externality. The event is not a conse-
quence of the parties’ actions. Second, 
the parties could not have foreseen 
the event. And finally, the event is in-
surmountable. Parties to the contract 
have little to no power to overcome 
the occurrence of the event(s). 

The tourism sector seems to fit com-
pletely into these three criteria. Fol-
lowing sudden measures taken by 
external authorities to the contract, 
travel agencies, for example, could 
claim the pandemic as a force majeure 
– justifying the non-payment of indem-
nities for the non-performance of obli-
gations under the contract. 

Turning to real estate, the sector relies 
on the comings and goings of visitors, 
residents, and the diaspora. In Burun-
di, “commissioners” operate informally 
in this sector, acting as go-betweens, 
brokering deals and as bridges be-
tween sellers and buyers, owners and 
letters. Their fees are hard-earned and 
disproportionate to those for whom 

they work.  Many commissioners find 
themselves in a critical position, hav-
ing taken loans, sometimes to further 
their businesses, and now being un-
able to generate revenue for repay-
ment. In these circumstances, commis-
sioners are often unable to rely on any 
force majeure protections, whereas 
creditors are able to resort to the legal 
protections offered by the sales clause 
par voie parée. This is a sale that is a 
result of a clause in the contract au-
thorizing a creditor holding a security 
right (mortgage, pledge) to proceed 
with the sale of the pledged or mort-
gaged property, without resorting to 
judicial proceedings. The absence of 
force majeure in this situation as a pro-
tection for debtors, while creditors are 
protected par voie parée highlights 
Burundi’s need for reforms in this area.

A rise in employee layoffs has also 
been a consequence of the pandemic. 
Companies, being impacted by COV-
ID-19, have been obliged to layoff a 
large number of employees. But at the 
same time, many employers are not 
aware of the strict legal protections 
for employees in Burundi, especially 
covering layoffs. The laws and regula-
tions are very protective of employee 
status, not least in the Labour Code. 
There are meticulous procedures that 
have been laid down, of which the 
Courts require strict application. The 
Labour Code, for example, makes a 
clear distinction between suspension 
of a contract on grounds of force ma-
jeure and termination for economic 
reasons. However, as elsewhere, no 
definition of force majeure is provided. 
This, combined with the fact that many 
businesses are novices when it comes 
to legal regulations, leads to misinter-
pretations of the law, including wrong-
ly terminating contracts for certain 
categories of employees. A clear defi-
nition would provide greater certainty 
for both employers and employees in 
these circumstances, protecting the 
former with clarity on its application, 
and the latter against unfair dismissals. 
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Positive trends?

One may wonder if there are any pos-
itive developments that Burundi has 
experienced in 2020. What are the 
trends amid COVID-19? How are com-
panies adapting their strategies when 
acknowledging behaviours that are 
characterized by anxiety and costcut-
ting? 

A noticeable switch has been wit-
nessed mainly among companies op-
erating in the province of Bujumbura 
Mairie. A significant number of com-
panies have opted to advertise their 
products or services via social media, 
introducing what constitutes a new 
practice for Burundi. Clients can access 
and order goods either through online 
platforms or their mobile phones, with 
the goods or services delivered to a 
convenient address; services providers 
offer meetings on Zoom or WhatsApp. 
Businesses in the service industry are 
tentatively implementing a work from 
home model, rendering communica-
tion with clients a digital situation.

Yet Burundi is still deeply rooted in 
face-to-face transactions and human 

Lisa is a partner at CN & Associates Law Firm. She spe-
cializes in tax practice

Eliane on the other hand is an advocate at the Burundi Bar 
Association and senior associate at CN & Associates Law 
Firm

contacts. Informal and rapid trans-
actions remain what Burundians are 
most comfortable with. Companies 
thus struggle to make the shift online 
for a variety of cultural, economic, and 
legal reasons. 

First, Burundi is a very small coun-
try. The typical adage is that “every-
one knows everyone. ” The constant 
fear of sharing a confidential and im-
portant document through a digital 
channel and the latter ending in the 
wrong hands is always present. One 
cannot count how many times a pic-
ture of an official document has circu-
lated through hundreds of WhatsApp 
groups rendering a private matter 
public. Second, work and personal rela-
tionships are strengthened by face-to-
face interactions. The switch to a more 
impersonal interaction is seen as unu-
sual and incomplete. Burundians most-
ly prefer to meet physically and “seal 
the deal. ” Third is that fewer than one 
million Burundians have have access 
to internet in a population of around 
twelve million. Most are more accus-
tomed to using phones as internet 
providers and their Smartphone hot-
spot, whereas network signals can be 

patchy. In some neighbourhoods, it is 
next to impossible to access the inter-
net at sometime. Fourth, the safety of 
the data shared and the legal architec-
ture against cyber-criminality. Burundi 
relies on out-dated laws in matters of 
data protection, meaning that lawyers 
are not yet equipped with the appro-
priate legal arsenal; furthermore, it 
is unclear whether jurisdictions are 
competent to settle matters. Related 
to this, regulations, laws, and legal 
instruments against cyber-criminality 
are non-existent, putting individuals, 
companies and all actors involved at 
risk. From the beginning of the millen-
nium, very few laws and regulations 
have been voted and implemented 
to meet current realities. The general 
trend shows that those laws and reg-
ulations that are voted are directed to 
regulating the sector, access to servic-
es, and taxation. 

This creates a serious legal vacuum 
when it comes to consumers and their 
interactions. Unfortunately, lawmak-
ers are not moving as fast as the sector 
requires. The need for such laws will 
most certainly grow in the aftermath 
of COVID-19, when markets will be ad-
justing to a more connected world. 

Businesses have been experiencing 
tough times where every single deci-
sion is more important than ever be-
fore. Businesses have to bring a touch 
of creativity in the face of the unknown 
and to get affairs moving. But reforms 
are needed. COVID-19 has shone a 
light on the lacunae when it comes to 
force majeure, creating foreseeable 
problems but which now require more 
urgent solutions. And on the side of 
what we may consider as a positive 
trend in pushing Burundi at least ten-
tatively into a more digital world, the 
need for reforms is perhaps yet more 
acute. Customers cannot be informed, 
assisted, and served, and businesses 
cannot feel at ease in doing so when 
the requisite laws are not in place. 
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Not So Fast 
‘MR DIGITAL LAWYER’

As the Covid 19 pandemic forces 
lawyers to adopt and embrace 

technology in their practice, a dan-
ger is looming-one that can easily be 
overshadowed in the glitz of adopt-
ing new technologies in the legal 
industry. Imagine this; your law firm 
has gone through the full digital 
transformation. All the documents 
and data related to your clients are 
stored on the cloud and office serv-
ers, everyone has a laptop and they 
work on the go. All your meetings are 
on the various video conferencing 
applications, your entire filing sys-
tem is automated, your communica-
tions channels are all via emails and 
you are actively using social media 
to market yourself. One day, you en-
ter your office switch on your laptop 
and on your screen is a ransomware 
request. Hackers have compromised 
your systems and stolen a trove of 
your clients Data.

The law firm Grubman Shire Meise-
las & Sacks an entertainment law firm 
whose clients include the biggest en-
tertainers in the world such as Lady 
Gaga, Nicki Minaj, Madonna and Bruce 
Springsteen found itself in the above 
situation. An unnamed hacker group, 
using ransomware dubbed “REvil,” 
launched the cyber-attack against the 
internal data systems of the law firm; 
they asked the law firm for $21 mil-
lion in exchange for the 756 gigabytes 
of stolen data. The law firm refused 
to cooperate and opted to hire a cy-
ber-extortion specialist to combat the 
ransomware demands. The hackers 
responded by releasing 2.4 gigabytes 
batch of files. These files contained 
private transactions involving the en-
tertainers who are the law firm’s cli-
ents. Most of these documents were 
classified as confidential from tour 
contracts, to contracts sent to mu-
sic publishers and collaborators. The 

hackers further proceeded to increase 
the ransom to $42 million dollars mak-
ing it one of the highest ransom ever 
requested. 
Under the USA Laws it is illegal to ne-
gotiate with hackers as it is considered 
aiding a crime. This has placed the law 
firm in a precarious situation where 
they cannot engage with the hackers 
and if they did there is no assurance 
that the hackers will not just proceed 
to leak the data after the ransom re-
quested has been paid.  

In the East Africa context and Kenya 
in particular, the threat of such a fate 
befalling a law firm is not a matter of 
if but when. According to Communi-
cation Authority of Kenya Statistical 
Quarterly Report covering the months 
of October to December 2019, the au-
thority managed to detect 37.1 million 
cyber threats which was a 47% rise 
from the previous quarter. 

Kenya has various laws dealing with 
cyber-attacks namely the Kenya Infor-
mation and Communication Act, the 
Computer Misuse and Cybercrimes Act 
and the Data Protection Act. All these 

Acts provide adequate provisions for 
reporting, penalties for breach of sys-
tems and data being compromised. 
However, the laws do not tend to be 
prescriptive on the measures one 
should take to protect themselves. 

Even though Kenya has adequate laws 
around cyber security this has not de-
terred cybercriminals from compro-
mising systems. As seen in the report 
above the numbers are only increasing. 
Further, according to a report done by 
the Centre for International Govern-
ance Innovation Kenyans were sighted 
as the most carefree internet users in 
the world. This shows that Kenyans 
themselves do not pay attention to 
safeguarding their information. In ad-
dition, Interpol released a statement 
sighting Kenya specifically a little town 
by the name of Juja as a hotspot for cy-
ber criminals.

Thus as lawyers embrace technology 
and particularly in the post Covid-19 
era they will also have to be actively 
aware of the cyber threats that come 
with technology. These threats touch 
on the cornerstone of the legal pro-
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fession, confidentiality. In Kenya the 
Evidence Act under section 134 states 
that advocate-client information is 
privileged information and thus pro-
tected. The same is also highlighted in 
Law Society of Kenya Code of Stand-
ards of Professional Practice and Eth-
ical Conduct which states that the ra-
tionale for this is to instill public trust 
and confidence in the administration 
of justice. 

Bodies such as the Kenya Law Socie-
ty and the East Africa law Society will 
need to come up with policies that 
prescribe to lawyers the best practices 
regarding safeguarding client’s infor-
mation in the era of technology. 

There should be a reporting mecha-
nism specifically for lawyers if their 
systems have been compromised. In 
addition, this reporting mechanism 
should act as a database in which law-
yers can identify how a certain breach 
occurred and the best way to prevent 
such a breach. The reporting mecha-
nisms for example in Kenya can be in 
line with the Data Protection Act that 
requires under Section 43 that if Data 
has been compromised and it pos-
es a real risk the Data Commissioner 
should be informed within 72 hours 
of the breach. Lawyers can apart from 
the Data Commissioner inform the Law 
Society of Kenya of the breach.

Law firms will need to invest a sub-
stantial amount of money and resourc-
es in ensuring that their systems are 
secure and up to date. This will entail 
investing in Information Technology 
specialists and systems that ensure 
data is stored in an encrypted and an-
onymized manner. Emerging technolo-
gies such as blockchain may also prove 
valuable to lawyers, when it comes to 
storage of data as they are distributed 
ledgers that ensure in case the data 
is lost on one system it can always be 
retrieved in another system. The best 
use of Blockchain systems is perhaps 
seen in Estonia and its use in the devel-
opment of the country’s digital iden-
tity system. Blockchain was adopted 
by the government after they experi-
enced the worst cyber-attack ever con-

ducted on a country.

If the lawyer and the law firm do not 
have the capacity to store their data, 
they may consider outsourcing this 
service to trusted and secured cloud 
storage providers. Further, there is a 
need to invest in adequate office se-
curity measures such as encryption of 
computer systems and simple tools 
such as anti-viruses.

In addition, most data breaches are 
due to human errors and law firms are 
especially susceptible to this. At the 
2017 International Bar Association 
Conference, a cyber security expert 
decided to do an experiment by set-
ting up a WIFI hotspot during the con-
ference. The network was named the 
same as the WIFI network of the con-
ference and had the same password. 
A number of lawyers actually connect-
ed to his network and he was easily 
able to monitor the internet traffic 
from their devices that were passing 
through their WIFI hotspot. When it 

Law firms will 
need to invest 
a substantial 

amount of money 
and resources 

in ensuring that 
their systems are 
secure and up to 

date

“
comes to WIFI any traffic that passes 
through a WIFI network can easily be 
viewed using a tool called [address res-
olution protocol] spoofing. These are 
tools that can easily be found online.

Therefore, as lawyers embrace tech-
nology there will be need for adequate 
training for lawyers and their staff on 
the importance of safeguarding the 
electronic tools that they use, how 
to safely store their client’s data, the 
current industry best practices when 
it comes to handling and storing infor-
mation, the latest technologies avail-
able in securing data and what to do 
if they suspect that their client’s data 
has been compromised. Further, as 
some cyber-attacks tend to be inside 
jobs, lawyers need to pay close atten-
tion to who they hire and trust with 
sensitive client data.

Covid 19 has changed the way lawyers 
work. Lawyers are finding themselves 
having no choice but to embrace the 
digital transformation in order to re-
main competitive in a market that is 
getting crowded. However, this has 
presented a new challenge to lawyers. 
They must now work harder to protect 
their client’s information and maintain 
confidentiality at all costs as this is the 
cornerstone of the legal profession. 
Lawyers hold some of the most valua-
ble and sensitive information belong-
ing to a person. If this information ends 
up in the wrong hands it can easily be 
exploited at the expense of the cli-
ents. As demonstrated from the case 
of Grubman Shire Meiselas & Sacks it 
is only a matter of time before cyber 
criminals realize lawyers not only in 
Kenya and East Africa but all over the 
world are the weakest link in the chain 
and the information they have is equiv-
alent to gold.

Tevin is a Lawyer from Kenya with an LLB from Strathmore 
University Law School. He is currently a researcher at 
Kenya ICT Action Network
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OPPORTUNITIES & CHALLENGES 
For Legal Practice in EAC Post COVID-19
The novel coronavirus made an appearance in the East African Community 

(EAC) on March 13, 2020, with the Republic of Kenya recording its first 
case. The EAC partner states responded almost immediately with different 
policy maneuvers to protect their citizenry, including, most notably, the im-
position of nationwide lockdowns, curfews and the shutdown of various spac-
es affecting the activities carried out therein. Professional services such as 
legal practice were inevitably affected by these measures. 

While Uganda and Rwanda moved to 
ease their lockdowns, on May 20, 2020, 
Kenya issued a statement extending 
its lockdown and nationwide curfew 
to June 06, 2020. On the contrary, the 
Republic of Tanzania has persisted in 
its rather unconventional stance in the 
fight against COVID-19. Irrespective 
of the ingenious strategies adopted 
across the region, the perilous nature 

of the pandemic and the measures tak-
en to combat its far-reaching effects 
have both had a drastic impact not only 
on the economic, social and political 
progression of the region, but also on 
every individual’s lifestyle, legal prac-
titioners being no exception. Notably, 
in the context of the EAC integration, 
aspects like cross-border legal practice 
have been compromised extensively 

and require the innovation of ways for-
ward to ensure that the progress that 
had been realized thus far is not ren-
dered futile. 

The Battle of Essence

The challenges that the average legal 
practitioner has faced in this period 
are myriad. Some of these have threat-
ened the very essence of the legal 
profession, sending lawyers across the 
region into a frenzy. The exclusion of 
lawyers in EAC partner states from the 
category of “essential service provid-
ers” exempt from lockdown and cur-
few restrictions has sparked a series 
of debates on whether or not lawyers 
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are in fact essential service providers, 
with lawyers manifestly holding their 
ground. 

It therefore came as no surprise that 
the High Court of Kenya made a re-
markable decision in Law Society of 
Kenya (LSK) v Hillary Mutyambai, In-
spector General National Police Service 
& Ors (Petition 120 of 2020), to the ef-
fect that “members of LSK should have 
been exempted from the operations of 
the curfew order so that they can assist 
in the protection of rights guaranteed 
by the Constitution… it is necessary for 
the defenders and upholders of the rule 
of law to be extra vigilant whenever the 
state exercises Emergency Powers.” 

The High Court of Uganda followed suit 
in Geoffrey Turyamusiima v AG (Misc 
Cause 77/2020) affirming that Uganda 
Law Society (ULS) members are essen-
tial service providers.  Whereas these 
are welcome precedent-setting devel-
opments for lawyers across the region, 
they only go so far in tackling the actu-
al immediate and long-term challenges 
presented by the pandemic.

The Litigation Lawyer

Litigation still holds sway in East Afri-
ca’s legal practice arena. No wonder, 
the effect of the pandemic has been 
felt by most legal practitioners in the 
region. On March 19, 2020, the Chief 
Justice of Uganda issued a circular that 
suspended all forms of hearings that 
were scheduled, as a preventive meas-
ure against the pandemic. Grounding 
of movement that has characterized 
the fight against the virus in Uganda, 
Kenya and Rwanda has made the ser-
vice of Court process more difficult, if 
not impossible. As such, with the ex-
ception of urgent matters and criminal 
cases, litigation has been brought to a 
standstill. 

The pandemic has reminded the legal 
profession of the universal notion that 
the law should be about justice and 

“

“

the coronavirus is rapidly demanding 
legal attention from commercial 
firms whose clients are seriously 
impacted. At the same time, the 

ability of commercial lawyers to even 
carry out their work is being 

threatened by the virus

fairness and not just amassing wealth. 
Commercial cases have been relegated 
and emphasis has been put on matters 
that affect people’s rights. Certificates 
of urgency have been readily availed to 
those who have human rights matters 
and Courts have been open to criminal 
matters especially bail hearings. 

The Transactional Lawyer

The impact on transactional lawyers 
has also been profound. At the gen-
esis of the pandemic in East Africa, 
the corporate lawyer responded by 
advising clients on employment laws, 
restructuring, force majeure clauses, 
amongst other ramifications of com-
mercial transactions. As the pandemic 
teems, client instructions are tapering, 
with dimmed opportunities to attract 
new clientele. This is quite the dilem-
ma seeing as revenue for lawyers com-
prises fees billed and collected from 
clients. Ironically firm expenses remain 
largely unchanged during the pandem-
ic with the better part of these allocat-

ed to salaries, rent and other opera-
tional expenses.

In the not so distant past, the outgoing 
lawyer has thrived on exploiting social 
skillsets and maximizing the benefits 
of public gatherings such as client din-
ners and conferences. In the midst of 
all the socializing, clients are courted 
and significant networks built. But as 
it is, the COVID-19 pandemic has cut 
off such traditional sources of net-
working and slimmed the client port-
folio, at least in the short term. Francis 
Zealley put it succinctly in his article, 
“The Impact of the Coronavirus on the 
Global Firm” where he remarked that 
“the coronavirus is rapidly demanding 
legal attention from commercial firms 
whose clients are seriously impacted. At 
the same time, the ability of commercial 
lawyers to even carry out their work is 
being threatened by the virus.”

Going digital

The notion that Lawyers need to em-
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brace digital capitalization has been 
around for some time, albeit with 
many maintaining a traditional ap-
proach to legal practice. Lawyers are 
now being forced to come to the stag-
gering realization that the effects of 
the pandemic inevitably require them 
to extensively embrace technology.

At an unbelievable rate, the pandem-
ic has exposed the lay man to online 
legal interfaces that offer quicker re-
sponses to legal problems. Stuart Full-
er argues in his article, “Implications 
of COVID-19 on the Legal Sector,” that 
“… businesses have to elect whether 
to align themselves with technologies 
that help with simple tasks like finding 
and analyzing contracts rather than hire 
internal or external lawyers.” The ne-
cessity of proficiency in technological 
tools within legal practice has been ce-
mented to the extent that the law firm 
that will survive the post pandemic era 
will arguably have to prove its agility in 
that regard.

To remain relevant, we need to ap-
preciate the legal and practical issues 
involved in digitization-from on-board-
ing digital workplace transformation, 
appreciating the information securi-
ty risks posed by remote access, to 
choosing the right virtual communica-
tion channels for our clients. There is a 
variety of virtual meeting applications 
such as, Skype, Google Hangouts and 
Zoom, each with special technical at-
tributes designed for effective virtual 
communication with clients and col-
leagues.  

It is noteworthy that this shift lends a 
soft landing to lawyers that serve the 
urban folk that are well-resourced with 
IT tools, platforms and services, whilst 
undermining those who serve the indi-
gent. Such differences notwithstand-
ing, it is an undeniable fact that there 
has never been a better time for law-
yers across the region to embrace the 
creation of a virtual network that al-
lows for cheap and efficient delivery of 

high-quality legal solutions tailored to 
specific clients’ needs. Following digi-
tization, lawyers will inevitably have 
to position themselves innovatively 
and justify their professional fees to 
a more informed customer who, fol-
lowing the economic impact of the 
pandemic, will most likely be more fru-
gal. As such, the pandemic effectively 
tasks legal practitioners to demon-
strate how essential they are to the 
business of their clients. 

Also, worth noting is that digitization, 
notwithstanding its peculiar challeng-
es offers an opportunity for the differ-
ent professional societies and policy 
makers to ease cross-border practice 
by making it possible for matters to 
be handled remotely. With the advent 
of remote technologies and the “test 
run” the legal profession and those it 
serves have had in using such technol-
ogies during the pandemic, it would 

not be entirely preposterous to pro-
pose and realize a world where licens-
es to practice in other partner states 
are given online, practitioners attend 
Court sessions or arbitration panels in 
other partner states remotely within 
a specifically regulated spectrum. In 
such a world, the ease of legal practice 
would not only increase convenience 
but also reduce the cost of cross bor-
der practice significantly. In the same 
breath, cross-border professional re-
lationships can be created, monitored 
and evaluated remotely, thereby mak-
ing the whole process more fluid and 
incrementally effective. 

Telecommuting 

During this season, many law firms 
have embraced the notion of working 
remotely. While the idea may be new 
to East Africa, being a ‘flexi-lawyer’ is 
an idea that has for while been em-
braced in the more developed jurisdic-
tions. A study by the Legal Week in the 
UK concluded that 72% of the lawyers 
in the UK large firms work from home. 
This system allows for the drafting of 
Standard Operating Procedures for 
work-from-home schedules that can 
be executed without compromising 
productivity. The system saves the 
employer on costs for daily operating 
expenses and also works well for the 
working parents who need more time 
with their children and the young law-
yer who believes the work environ-
ment is detrimental to his/her mental 
health.

Whether or not we have harnessed the 
work ethic and the technology to ef-
fectively work from home, this uncon-
ventional idea is here to stay. 

Digitization of Courts

To dispense justice, the Judiciary has 
taken to e-justice. Courts have moved 
from a snail-paced integration of tech-
nology in the dispensation of justice to 
embracing it for their very own surviv-
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al. To ensure that the wheels of justice 
don’t grind to a halt, Kenya adopted an 
electronic case management system 
where urgent cases can be filed on-
line and at the same time be heard on 
Zoom and Skype, albeit with some set-
backs. A prominent Legal practitioner 
in Kenya; tweeted a rather jocular de-
scriptive about his first online Court 
session; “These online Court sessions 
are basically 98% us asking the Court 
whether they can see and hear us.” Such 
narratives elucidate the challenges at-
tending e-justice such as poor internet 
connection and unfamiliarity of parties 
with relevant technology. 

Whereas Ugandan Courts have not 
yet evolved to follow their Kenyan 

and Rwandan counterparts, they 
have elected to avail decisions of the 
Court by way of email, replacing the 
need for parties to make appearanc-
es in Court for the sole purpose of 
receiving judgment.  The Judicature 
(Visual-Audio Link) Rules, 2016 and the 
Constitution (Integration of ICT into 
the Adjudication Processes for Courts 
of Judicature) (Practice) Directions, 
2019 offer the Ugandan justice system 
a pre-existing workable way around 
the challenges presented by the pan-
demic. Nevertheless, even those rules 
and their equivalents in other Partner 
States require a systematic re-visita-
tion to iron out any bureaucratic inef-
ficiencies that they maintained given 
that they were made in a time where 
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digitization was merely considered an 
option to complement the traditional 
processes and not a stand-alone ne-
cessity. 

Emergency Lawyers’ Relief Fund

The point that young lawyers in the re-
gion have been hardest-hit by the pan-
demic need not be belabored. To this 
end, on April 23, 2020, the Uganda Law 
Society (ULS) President, Simon Peter 
Kinobe commended a welcome initia-
tive dubbed the “COVID-19 Emergency 
Relief Fund for Lawyers.” The ULS en-
dorsed this private members’ initiative 
to provide relief to colleagues strug-
gling during the COVID-19 pandemic. 
The Fund committee instituted fund 
access mechanisms and pledged to 
provide full accountability. 

Similarly, lawyers have been variously 
encouraged to devise means to diversi-
fy their incomes, refrain from luxurious 
tendencies and keep costs at a bare 
minimum. This kind of response would 
even have more utility where it adopt-
ed by the East African Law Society and 
implemented across the board seeing 
as COVID-19 did not hit sparingly.

Shakespeare’s King Henry VI bore the 
famous joke: “the first thing we must 
do is kill all the lawyers.” As the waves 
of COVID-19 threaten legal practice 
to its core, the lawyer who stays still, 
listens to clients’ needs, adapts to 
technological advancements and acts 
expeditiously, will survive. Those who 
rebel against the winds of change will 
be met by the proverbial butcher’s axe. 
Legal practitioners and policy makers 
in the EAC should use COVID-19 as a 
springboard to move towards a more 
fluid, integrated society of legal pro-
fessionals that affixes itself among 
those essential to in-COVID and 
post-COVID clients. 
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A Comparative Judicial System 
REACTION 

TO COVID-19 PANDEMIC
Measures in the East African States

The judicial system of some East African states was no exception in the context of the World Health Organization's 
(WHO) proposed measures on the 29th February 2020 for the consideration of quarantine to prevent the spread of 

coronavirus disease (COVID-19).  The diverse measures taken by some East African states in respect of the COVID-19 
pandemic as it evolved, affected the judiciary, legal professionals, authorities, businesses, and citizens, as well as 
possible solutions used to mitigate the impact of the measures.

In Tanzania, all court hearings and 
mentions in civil and criminal matters 
in the Court were on-going at various 
levels as the government did not issue 
closed-down directives in response to 
COVID-19 outbreaks, while directives 
were passed on 15th March 2020, 15th 
March 2020 and 20th March 2020 by 
the judiciary of Kenya, Rwanda and 
Uganda respectively to suspend court 
hearings and appearances which meas-
ures varied from one state to another 
as a precautionary measure to curb 
coronavirus spreading following the 
statement of suspending all public 
gatherings in the respective states. 
Subsequent to that, cross-border trav-
el restrictions were imposed according 
to the information provided by the In-
ternational SOS on travel restrictions 
flight operations and screening and 
subjecting of citizens entering the 
states to a mandatory 14 days quaran-
tine before interacting with members 
within a particular state.

Measures taken, such as restricting 
court activities in some East African 
member states, changed the judicial 
system's operation as normal physical 
Court proceedings were completely 
or partially suspended along with its 
closely related networking authori-
ties. With this measure in effect, citi-
zens were unable to take legal action 
in civil and commercial matters in the 
cross-border case (Such as demand for 
recognition of foreign insolvency pro-

ceedings in the case of Spedag Inter-
freight Kenya Limited & another v Jyoti 
Structures Limited & another [ 2019 ] 
eKLR), resulting in an order to be exe-
cuted during the time such measures 
were in place. Adopting of communica-
tion measures such as telephone and 
e-mail was witnessed as a form of serv-
ing a judicial document which resulted 
in the delays in enforcing a decision in 
a cross-border context.

According to the ALN Covid 
Hub-FAQs-Litigation, Some East Afri-
can Member States made a move to 
improve the use of digital tools by the 
judiciary in view of the crisis caused by 
the coronavirus measures. In this re-
gard, only urgent matters in Kenya and 
time-bound matters were permitted to 
be filed electronically by litigants.  All 
Court Registries in Rwanda continued 
to operate and perform administrative 
work in Court cases through the Rwan-
da Integrated Electronic Case Manage-
ment System and Uganda Court Reg-
istries were expected to remain open 
to facilitate the filing of documents ac-
cordingly and with this setting in Ugan-
da, it was possible to obtain interim 
reliefs during the suspension period, 
subject to the issuance of a Certificate 
of Urgency by the Court upon applica-
tion by the party seeking for the inter-
im Order as Judicial Officers were nev-
ertheless required to be at their duty 
stations during the period of closure 
of the Courts.

Even with online Court connectivity 
in Rwanda and Kenya or partial Court 
operation in Uganda imposing Court 
order was not practically feasible due 
to the measures in place and was diffi-
cult for urgent matters. Interim orders 
scheduled to lapse during the sus-
pension period were extended with 
the consent of the parties in Uganda, 
Rwanda, and Kenya, but with the guid-
ance of the judicial officers regarding 
the government's guidance. Nonethe-
less, there were exceptions for urgent 
cases, including Uganda's Civil Division 
High Court Judge; Michael Elubu who 
issued an interim decree banning the 
legislative committee's payment of 
Shs 10 billion for the anti-COVID-19 
operation to legislators.  

East African Member States Courts 
may refuse to entertain delayed appli-
cation unless there are sufficient rea-
sons for the delay. In James Kanyiita 
Nderitu vs Attorney General & another 
[2019] eKLR. It was stated that delay in 
filing a petition or any cause of action 
must be explained. In that regard, time 
limits laid down in the East Africa mem-
ber States legislation on civil judicial 
and commercial matters are not direct-
ly affected by measures adopted by 
some Member States as it is extended 
as an exception to the general rule and 
as such only causing potential delays 
in execution of matters. Nevertheless, 
the expiry of other deadlines given by 
East Africa member states legislations 
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may deprive citizens or Courts of the 
possibility of taking procedural steps, 
such as appealing against a decision, 
with irreversible consequences in the 
judicial proceedings and without the 
potential for an extension or deroga-
tion provided for in some particular 
state legislations. The same applies 
to states like Rwanda, where a party 
could be penalized for not filing their 
pleadings since physical presence is 
not required owing to the Rwanda In-
tegrated Electronic Case Management 
System.

According to the Picfare Industries Ltd 
Vs Attorney General & Anor M.C No. 
258/2013 Restriction Laws are rigid 
and inflexible in their existence. Their 
overriding purpose is ‘interest reipub-
lica lut sit finis litum’, meaning litiga-
tion shall be automatically stifled af-
ter a fixed length of time irrespective 
of merits of the case. In such cases, it 
cannot be inferred from the outset 
that conditions resulting from this 
crisis warrant a derogation from ex-
isting temporary legislations in a giv-
en state. At the same time, it is clear 
that the COVID-19 measures in place 
create an exceptional situation that 
poses significant challenges for citi-
zens and authorities alike and may cre-
ate situations where compliance with 
legislation obligations is temporarily 
impossible or excessively difficult. The 
African Court on Human and Peoples’ 
Rights decided to suspend the compu-
tation of all the time limits that were 
currently in progress before the Court 
from 1 May to 31 July 2020 inclusive. It 
included all pending cases at the mer-
its and reparations stage(s), reporting 
on implementation of judgments and 
advisory opinions. Nevertheless, the 
suspension of time limits did not apply 
to Provisional Measures.

The insolvency law, including suspen-
sion of the duty (for debtors) and the 
possibility (for creditors) of filing for 
insolvency or moratorium on the en-
forcement of claims or termination of 

contracts, procedural insolvency law 
relating to disruption of court pro-
ceedings, time limits and various types 
of time limits, and other directly or in-
directly related insolvency situations 
of companies. In Mian Aqueel & Anor 
Vs Exim Bank (U) (Ltd) (miscelaneous 
application NO. 497 OF 2017) [2019] 
UGHCCD 208 (14 November 2018) it 
was therefore stated that the applica-
tion was irregular and was submitted 
out of time in breach of the insolvency 
law. 

The measures put in place to control 
the spread of COVID-19 has also seen 
an impact on judicial cooperation in 
criminal matters such as the Court 
hearings and appearances in relation 
to the number of days provided for 
within the different legislations of 
some East African States in regard to 
the criminal proceeding time limits. In 
Waiss Abdulaziz Mohammed v Republic 
[2017]eKLR Court ruled it unconsti-
tutional that the Applicant should be 
held for 30 days without charge. And 
Joseph Karobia Kinyua v Commander of 
the Kenya Army & Other [2015 ] eKLR 
Where it was stated that an accused 
person shall not be held in custody 
more than the constitutionally provid-
ed for time before arraignment before 
the Court unless, for reasons to be reg-
istered in writing. This was the inevita-
ble case because some eastern African 
States passed directives suspending 
the operation and suspension of pris-
on visits by the Courts to prevent COV-
ID-19 spread. 

Governor Mike Sonko suspended the 
arrests in the capital Nairobi in Kenya 
on Tuesday 17 March 2020 as a meas-
ure to stop the spread of new COV-
ID-19 coronaviruses since all Courts 
of law had been suspended and the 
suspects cannot be arraigned within 
24 hours as laid down in Kenya 's Con-
stitution. In Uganda, 30 lawyers were 
designated to handle urgent legal and 
criminal matters. With this measure, 
the situation of the victims of domes-

tic violence was especially aggravated 
by social differences and isolation dur-
ing periods of confinement in Uganda, 
Rwanda, and Kenya, as reported by the 
UN Chief Antonio Guterres on 6th April 
2020 in Google searches for domes-
tic violence help. Persons who have 
an abusive partner and children who 
have abusive parents have been more 
vulnerable to coercive control, abuse, 
and neglect on the one hand, and their 
access to assistance and protection on 
the other.

Measures for COVID-19 spread also 
had an impact on the exercise of the 
procedural rights of suspects and ac-
cused persons. Direct communication 
with attorneys in regard to confiden-
tiality, interpreters, or third parties 
was more difficult because the prisons 
were outside the public's reach. The 
use of audio and video conferencing 
or other remote tools was encour-
aged and this has seen Courts deliver 
rulings and judgment through Skype 
video conferencing in Uganda, Kenya 
and Rwanda to facilitate a speedy trial 
with the legal assistance of a lawyer, 
although there has been some difficul-
ty with audio as some users involved in 
these virtual courts have been inexpe-
rienced. Presidential pardons also saw 
the release of many suspects and pris-
oners from the prison in Rwanda, Ken-
ya, and Uganda.  
For witnesses in Kenya in relation to 
the procedural rights, they had to be 
able to prove, via documentary evi-
dence, a credible reason for failing 
to attend court as per Abdi Adan Mo-
hamed v Republic [2017] eKLR, thereby 
warranting the issuance of an alter-
native date or a witness testifying via 
video conference, the lawyer should 
reach out to the opposing counsel in a 
bid to try to enter a written consent. 
If they disagree, the witness will apply 
to court through their advocate that is 
determined on a case by case basis. Be-
cause Rwanda measures suspended all 

Continue on page 68. . .
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Why Epidemics And Pandemics  
SHOULD SPECIFICALLY BE INCLUDED AS 

force majeure event, for project owners, 
contractors and lenders

As the Covid-19 pandemic per-
sists around the world, its ef-

fects continue to have far reaching 
implications on global healthcare 
systems, businesses, economies and 
public sector service delivery.  In 
Kenya, the government introduced 
various restrictions of movement 
measures, as well as certain fiscal 
measures in an attempt to curb the 
spread of the disease and minimise 
its impact on individuals, businesses 
and the economy. 

The imposition by governments around 
the world of mandated state or region 
wide lockdowns and the restrictions on 
international travel, has constrained 
the production of goods, provision of 
services, movement of cargo and mo-
bility of workers with the natural con-
sequence of disrupting global supply 
and distribution chains.  It is therefore 
difficult and in certain instances im-
possible for existing and new projects 
to access the required goods, materi-
als, equipment and workforce.  

Below, we address some of the issues 
that may be of particular concern to 
project owners, contractors and lend-
ers:

A. Contractual Considerations

You should review contracts in detail 
and evaluate your ability (and those of 
your customers and suppliers) to carry 
out existing contractual obligations.  
As a general rule, a failure to perform 
obligations under a contract will result 
in a breach and one must therefore as-
sess the terms of each contract to de-
termine how best to either enforce its 
terms or obtain relief, as necessary.

Force Majeure: Force Majeure (FM) commonly refers to the occurrence of a signif-
icant unavoidable event that is likely to prevent or impact on the performance of 
a party’s contractual obligations under an agreement (FM Event).  Under Kenyan 
law, there is no statutory doctrine of force majeure.  Rather, the availability of 
force majeure as a relief is a matter of contract and will depend on the specific 
wording in the agreement and the governing law of that agreement.
  
Most FM clauses require that:

- the event or circumstance must beyond the reasonably control of the af-
fected party;

- the event or circumstance could not have been reasonably foreseen by the 
affected party;

- the affected party could not reasonably have been expected to prevent or 
avoid the event or circumstance or its consequences; and

- the event or circumstance must have affected performance.

Typically, FM clauses have non-exhaustive lists of events or circumstances that 
would qualify as FM Events with the effect that such clauses allow for other 
events or circumstances to be considered as FM Events.  However, it is important 
for you to carefully assess your contract to determine if your agreement has an 
exhaustive (closed) FM Events list, if it excludes specific events or if it limits the 
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- notification requirements – FM 
clauses often impose an obliga-
tion on the affected party to no-
tify the other contract parties of 
the occurrence of the FM Event 
within a specified period.  The 
notice will often be required to 
have sufficient detail about the 
FM Event and its impact of the 
affected part’s ability to per-
form its obligations under the 
agreement.  Moreover, the FM 
clause usually also requires the 
affected party provide the oth-
er contract parties with regular 
updates;

- mitigation – Additionally, FM 
clauses often require the affect-
ed party show that it could not 
mitigate the consequences of 
the FM Event for the claim to 
succeed.

- that the event occurred after 
the agreement had been en-
tered into;

- performance is impossible on 
account of physical impossibility 
(e.g. delivery of equipment), ille-
gality or it would be fundamen-
tally different from what the 
parties intended;

- the event was not contemplated 
under the agreement;

- non-performance cannot be at-
tributed to any of the parties.

A successful frustration claim results 
in the agreement being cancelled go-
ing forward and consideration needs 
to be given to the effect cancellation 
would have on matters such as ad-
vance payments.

- changes in law;

- delays by authorities;

- force majeure events; and

- delays by the employer or other 
contractors.

If successful, the contractor will be 
granted an extension to perform the 
contract and no delay damages will 
be paid.  If not successful, the contrac-
tor will continue to pay the liquidated 
damages until they reach a pre-agreed 
cap, and thereafter, the employer will 
be entitled to terminate the contract.

Change of Law: Some contracts also 
have change of law relief provisions.  
If applicable, a party can seek relief 
from performing its contractual obli-
gations if compliance with a change in 
law causes a delay in performance or 
an increase is costs.
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scope of the FM in any manner.

Epidemics and pandemics may spe-
cifically be included as FM Events, in 
which case one has to evaluate the ef-
fect COVID-19 has had on the party’s 
performance obligations.  If the im-
position of laws or actions taken by a 
government or public authority is also 
expressly stated as an FM Event in your 
agreement, you can determine if any 
governmental restrictions that have 
been introduced negatively affect per-
formance.  The inclusion or exclusion 
of these FM Events in your agreement 
does not automatically include or ex-
clude FM relief.  For the affected party 
to successfully rely on an FM clause, it 
must show that it was able to perform 
its contractual obligations except for 
the occurrence of an identifiable FM 
Event.

Once the specific FM Event has been 
ascertained, the party seeking to rely 
on FM relief must demonstrate that 
the procedural requirements set out 
in the agreement have been satisfied, 
including:

Frustration: Other relief from per-
formance of a contract can be found 
under the common law doctrine of 
frustration.  Frustration can be relied 
on where an event occurs that leaves 
the original contract physically or com-
mercial impossible to perform.  To rely 
on this relief a party must satisfy itself 
that it can prove the following:

As a general rule, 
a failure to perform 
obligations under a 

contract will 
result in a breach 

and one must there-
fore assess the 

terms of each con-
tract to determine 

how best to either...

“

Illegality:  Parties also need to consid-
er if a change in law (whether in Kenya 
or abroad) has the effect of rendering 
performance of an existing contract, 
illegal.  If that is the case, then Kenyan 
law requires that the contract is termi-
nated.

Extension of time: Certain contracts 
e.g. construction contracts impose 
liquidated damages on the contractor 
for not completing the construction 
by a stated period.  Such contracts 
often provide relief to a contractor 
from paying liquidated damages if cer-
tain events known generally as Delay 
Events, occur.  The contractor is then 
allowed to claim for an extension of 
time to perform the contract.  Typical-
ly Delay Events include:

Finally, one must also consider the 
consequences of an FM claim under 
the agreement.  FM clauses ordinarily 
provide for the suspension of perfor-
mance obligations for a specified peri-
od of time and thereafter, for the ter-
mination of the agreement.



- How will you deal with occupational health and safety measures including 
public health orders that have now been put in place? What precautionary 
health and safety practices will you put in place (e.g. social distancing, mask 
wearing)?  Ensuring employees comply with curfew orders all the while ob-
serving employee rights will require adjustments in work schedules or even 
suspension of works and may necessitate additional spending. There may 
also be human resource challenges stemming from employee absenteeism, 
abscondment or desertion from work or even workers contracting the pan-
demic.

- What aspects of the project can be managed remotely?  While certain meet-
ings can be held remotely – on phone, internet/video conferencing, will you 
be able to undertake project site meetings and inspections?

What Should Affected Parties Do?

- identify provisions which are 
likely to be breached as a result 
of the Covid-19 outbreak;

- assess possible relief under the 
contract terms and or the law;

- consider the granting of waivers;

- notify their counterparties of 
any potential or actual breached;

- re-negotiate contractual terms 
to avoid terminations; and

- create mitigation plans.

It is prudent for parties to infrastruc-
ture agreements to seek expert advice 
regarding breaches or defaults of the 
contractual terms and how they may 
legally resolve any disputes arising 
from such breach or default.  

Given that the situation is fluid and 
rapidly evolving, parties should keep 
abreast of all developments affecting 
their projects.

Waringa Njonjo is a Senior Partner at 
MMAN Advocates while Monica Engola is 
an experienced power projects consultant
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B. Lenders/Borrowers Considerations:

Project lenders should review their finance documents to determine when and if 
they can trigger any material adverse change clauses.  Borrowers, mindful of the 
representations it has given to its lenders and the terms of the events of default 
provisions should approach their financiers at the earliest opportunity to re-ne-
gotiate terms or shore up any security already given so that they avoid being in 
default.

C. Insurance Claims

Project sponsors and contractors should carefully review existing policies to de-
termine what business interruption coverage, if any, they carry today, and what 
coverage they may want to acquire for the future.  Typically, business interrup-
tion insurance is provided together with property insurance and becomes opera-
tive where an insured’s business is interrupted as a result of  physical damage to 
the insured property at the insured’s premises.

Contact your insurance carriers and carefully look through existing policies to see 
what coverage, if any, you have today, and what coverage you may want to pur-
chase for the future

D. Operational Considerations

You should consider the impact COVID-19 will have on your project and its oper-
ations, particularly where lockdowns and movement restrictions have been insti-
tuted.  Issues you should consider include:

- How will you keep regulators, 
lenders, investors, contractors, 
employees and other stakehold-
ers informed on the effect COV-
ID-19 has had on the project and 
any mitigation plans you have 
put in place?  With the situation 
being fluid, constant communi-
cation with stakeholders is ex-
tremely important.

- How will you manage logistics 
and associated costs?  Will you 
be forced to halt certain stag-
es of the project (e.g. construc-
tion), on account of supply chain 
disruption, lockdowns and stay-
home orders?  
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COVID-19 AND REGIONAL INTEGRATION: 
Testing the Principle of a People-Cen-
tered East African Community 
As Covid-19 continues to sweep across the world, the East African Commu-

nity (EAC) has equally not been spared with over 3,201 cases registered 
and 82 deaths witnessed as of 26th May, 2020. The pandemic that started out 
as a health crisis has mutated into an economic crisis affecting all freedoms 
envisaged in the EAC; that is freedom of movement of goods, services, per-
sons, labour and capital.

Though Partner States agreed to take joint action towards prevention and con-
trol of pandemics under Article 118 (a) of the Treaty for the Establishment of 
the East African Community, 1999 (EAC Treaty), attempts have been made at the 
regional level to generate a common approach to fight Covid-19 albeit with little 
success. 

Partner States instead adopted varying approaches to curb the virus with some 
instituting lock downs, border closures and stay–home orders; whereas others 
took a more laid-back approach to the vice only putting in place moderate re-
strictions. 

In all this, however, where is the place of people? People that are the basis of 
the people-centered principle of the EAC Treaty! This article examines how the 
principle is factored into the response strategy by Partner States and the EAC and 
makes viable recommendations. 

The People-centered Principle  

The People-centered principle (peo-
ple-centeredness) is one of the opera-
tional principles in the EAC Treaty. Ac-
cording to Petro Protas and Theophil 
Romward in their article, Reflections 
on ‘People Centered Principle’ in the 
East African Community: The Current 
Legal Controversy,” EALR: 42, 2015 
P.4, people centeredness, “denotes 
an approach of planning, running and 
implementing certain projects by in-
corporating the opinions and values 
of the people for whose interests the 
project is established.”

The drafters of the Treaty believed 
that for integration to work, the Com-
munity required people to be part of 
the process through participation of 
the private sector, civil society, corpo-
rates and any person residing in the 
community. 

A People-centered EAC is envisaged 
under Article 5(3)(d) of the EAC Treaty 
as an objective that is to be achieved 
through strengthening social, cultural 
and political ties. Under Article 7(1)
(a), the same is provided as a stand-
alone operational principle to achieve 
the objectives of the Community. The 
Treaty further provides an entire chap-
ter, Chapter 25, which speaks to contri-
bution of civil society and the private 
sector. Moreover, Article 127 looks to 
encouraging dialogue with private sec-
tor and civil societies at national and 
community level to influence policy 
and activities of the EAC. 

Kevin Bakulumpagi

COVID-19 AND REGIONAL 
INTEGRATION



“

“

Whereas leaders such as Yoweri Museveni 
of Uganda are strong on allowing truck 
drivers the freedom of movement in the 
region to enable trade, the public outcry 
forced improvising of measures such as 
mobile laboratories, stopping points for 
trucks and warehouses at points of entry
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In the case of The East African Centre 
For Trade Policy And Law Vs The Sec-
retary General of The EAC Reference 
No. 9 of 2012, Court ruled that failure 
of the Organs of the Community to 
carry out consultation before amend-
ing the law on jurisdiction of Court 
violated the people-centred principle 
which is a crucial operational principle 
for the EAC.

Since the disease transcends borders, 
there is need to examine how the Re-
gional Economic Community (REC) has 
approached the same and specifically 
in light of the people-centered prin-
ciple to ascertain how much the civil 
society, private sector, corporates and 
other persons have been involved in 
the response strategy. 

How Partner States Have Upheld 
The Principle During The Covid-19 
Pandemic  

States have devised measures from 
strict policies to more lax ones. States 
such as Uganda, Kenya, and Rwanda 
instituted hard-biting area lockdowns, 
curfews, suspension of schools and 
religious gatherings to mention but a 
few.  

Then there are Partner States such 
as the United Republic of Tanzania 
that left public gatherings as well as 
churches and markets operational 
without area lock downs; Burundi that 
shouldered a fully-fledged election pe-
riod in the midst of the pandemic and 
South Sudan that eased on the lock 
down allowing their air spaces to open 
up early. 

Basing on the call for private sector as 
well as health experts to enforce the 
strict measures to curb the prevalent 
virus, a debate may ensue as to which 
is a more people-centred response. 
Whether the response of the former 
States instituting stringent measures 
or the latter States that left people to 
go about their daily business is more 

people-centered? 

Further, we have witnessed the role 
of the East Africa Business Council, 
the regional apex body of Private Sec-
tor Associations and corporates come 
out strongly on the issues of business, 
trade and free movement of goods. 
Using its observer status, it represents 
the interests of the business communi-
ty in the integration process. It has ad-
vocated for the rights of truck drivers, 
the generation of a common approach 
in the region towards the scourge 
through regional rather than nation-
al coordination; it has facilitated dia-
logue on issues of movement of goods 
and promoted the continuance of the 
customs union.  (EABC, Communiqué 
of Private Sector Associations on Free 
Movement of Cargo across Borders in 
The EAC Region During Covid-19 Pan-
demic, 5th May, 2020).

Drivers have been vocal through their 
national bodies such as Tanzania Truck 
Owners Association, Kenya Transport-
er’s Association and the regional Fed-
eration of East Africa Freight Forward-
ers Association. They have protested 
against the policy of relay driving, de-
porting of drivers that test positive as 

against the WHO Guidelines on how to 
handle pandemics, and stringent rules 
at borders of Rwanda and Uganda.  (The 
East African, “Drivers Stand-off Turns 
EAC States Relations on its Head,” 9th 
May, 2020) As a result, Rwanda aban-
doned the relay system of drivers and 
allowed for storage in warehouses at 
the border. Uganda stopped repatri-
ating drivers that tested positive for 
Corona virus and currently treats them 
within her boundaries.
 
People centeredness has been shown 
by listening to the public outcry on 
truck drivers in the region. Whereas 
leaders such as Yoweri Museveni of 
Uganda are strong on allowing truck 
drivers the freedom of movement in 
the region to enable trade, the public 
outcry forced improvising of measures 
such as mobile laboratories, stopping 
points for trucks and warehouses at 
points of entry. 

Disregard of the People-centered 
Principle 

Though a lot of earlier writings pos-
tulated that this principle has been 
side-lined, the upsurge of Covid-19 has 
deepened further this fear within the 
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The “People-cen-
tered” principle 

must be brought to 
the forefront in the 

fight against 
Covid-19 and any 

subsequent 
pandemics.

“

COVID-19 AND REGIONAL 
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Community. Reading the EAC Covid-19 
Response Plan of April, 2020, there is 
no mention of coordination with civil 
society or grass root personnel among 
the targeted actions or the key inter-
vention strategies. Only top level coor-
dination is envisaged by the Communi-
ty Organs. 

The workings of the community now 
seem to come down to the leaders, 
a mistake already made during the 
erstwhile East African Cooperation of 
1967. Civil Society, private sector and 
corporates as well as ordinary people 
have been reduced to webinar discus-
sions that garner as little participation 
from political personnel and policy 
makers as possible. 

The variegated approach to the pan-
demic is one that shows neglect of the 
people as States are reading from dif-
ferent scripts.  A well-coordinated and 
coherent regional response would re-
flect a more people-centred approach 
as opposed to the government-spe-
cific mode adopted. In Tanzania, peo-
ple’s pleas of putting in place clear cut 
policies to cater for health have fallen 
on deaf ears whilst in Burundi, cries by 
the opposition to postpone the elec-
tions were disregarded. As we can see 
both of these Partners States had or 
are set to have elections this year and 
the position taken by the leaders can 
be tagged to the political environment 
in the countries. 

States have instituted response mech-
anisms, laws, policies and directives 
that hamper the rights of EAC people. 
The instruments are passed with little 
or no input from civil society or private 
sector as people are left to act as sub-
jects of the law and not the drivers of 
discussion. Enforcement of the direc-
tives comes with actions of aggression 
against the people by governments 
such as brutal enforcement of lock-
downs and curfew in Kenya and Ugan-
da that has brewed enormous human 
rights violations such as torture, dep-
rivation of liberty, denial of bail among 
others. 

All this happening in the Partner 
States that have calculatedly refused 
to declare a state of emergence in the 
circumstance to allow for the Heads of 
State to suspend operation of certain 
laws and procedures. This may lead to 
a lot of legal action post Covid-19 re-
sponse. 

The phenomenon of essential service 
providers has also been part of the 
general issue of a people-centered 
Community. Who is essential and who 
is not? Whereas health workers and 
customs officials are clearly essential, 
what happens to professions such as 
lawyers who are considered essential 
in one jurisdiction- Kenya and non-es-
sential in others? These people should 
fight for freedoms of people at such a 
time when Human Rights are at risk. To 
exclude them is to put people out of 
the equation in the Community fabric. 
The EAC is expected to have a harmo-
nised position. 

Private Sector is equally reeling from 
the effects of Covid-19 on their busi-
nesses particularly Small and Me-
dium Enterprises (SMEs).   Various 
companies are set to be locked down 
over issues of rent and loan default. 
Throughout the response to the pan-
demic, they have been ignored. Indi-
vidual governments have promised to 
develop post Covid-19 recovery plans 
aimed at supporting SMEs. However, 
at the Community level, we have not 

seen Organs pronounce themselves on 
this as a framework to be adopted by 
Partner States. 

The EAC Partner States must come up 
with a common approach of respond-
ing to the effects of Covid-19. Even 
with a difference in ideology, they can 
agree on mechanisms that represent 
a REC’s approach for the sake of the 
people.  

The private sector including SMEs as 
well as the informal sector must be 
cushioned from the effects of the virus 
on their businesses. The Partner States 
together with the EAC must come up 
to strengthen the private sector, give 
businesses flexible lines of credit as 
well as tax breaks, tax holidays, special 
purpose financing schemes, loan sus-
pensions among others. Such financial 
aid should also consider worst hit sec-
tors such as tourism and the hospitali-
ty industry. 

Key involvement of civil society, pri-
vate sector, corporates as well as oth-
er persons in the response to Covid-19 
both at national and regional level is of 
essence.  They should provide timely 
comments on laws passed; undertake 
community outreach as certain organ-
isations are better placed to reach giv-
en populations of the most vulnerable 
in society. For instance, drivers associ-
ations, workers associations and busi-
ness association should be able to dis-
seminate vital information. Many times 
communications by governments, as in 
the case of Uganda- communications 
by the president, are interpreted dif-
ferently and erroneously. These asso-
ciations may interpret this information 
for the wananchi to avoid unlawful be-
haviour. The involvement should not 
only look towards business activities 
but also other pertinent issues such 
as gender equality, environment, edu-
cation, technology, agriculture among 
others since the EAC Treaty provides 
for these as areas of cooperation.  

Borrowing from other RECs, The Eco-
nomic Community of West African 
States (ECOWAS) touted the aid of the 



judicial operations without exception, 
it was difficult to ascertain whether a 
witness could then be excused. A wit-
ness in Uganda was required in some 
divisions of the High Court to attend 
the Court physically or through video 
conference facilities per the Witness 
Summons (Reciprocal Enforcement) 
Act 1969.

The early court date of a case after a 
period of suspension measures in Ken-
ya is to depend on the guidelines of the 
Chief Justice or the directions given by 
the heads of each division following 
the period of suspension, based on 
the priorities of cases covered by the 
period of suspension. Indeed, as per 
Boniface Mwangi v Inspector Gener-
al of Police & 5 others [2017] eKLR so 
long as the party offers justifiable rea-
soning and supporting documentation 
to convince the President of the Court 
to take a favorable decision in order to 
get their case an early date. Through-
out Uganda, the date fixes are largely 
dependent on the diaries of the re-
spective judges and on the diligence of 
the lawyers as per the practice as well 
as the urgency of the matter Kampala 
Capital Council Authority v Senabu-
lya (M.A No. 313 OF 2012) [2013] UG-

COMMC 84 (9 May 2013). In Rwanda, 
when judicial operations became rou-
tine after the measures, new dates 
for cases that were not heard over the 
suspension period are to be given on a 
priority basis to mitigate the delay.

The measures also provided new op-
portunities for criminals to abuse cit-
izens ' fears and working conditions, 
as stated in the United Nations Drugs 
and Crime Office (UNODC) report 
of 14 April 2020 on Cybercrime and 
COVID-19: Risks and Responses. The 
number of cyber-attacks is large and is 
expected to increase further as tech-
nology tools users are inexperienced, 
which poses a threat to lawyers and 
clients. With several people working 
from home, cybercriminals increased 
their chances of taking advantage of 
opportunities and vulnerabilities. Al-
though no cases have been officially 
reported in the East African states, this 
could only be avoided with advice that 
help the public to remain cyber secure 
and through the introduction of regu-
lations on how lawyers and clients in-
teract with the use of online technolo-
gy and virtual courts.

A Compartive Judicial System 

REACTION 
TO COVID-19 PANDEMIC
Measures In The East African States

. . . continued from page 61
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renowned, West and Central African 
Council for Agricultural Research and 
Development (CORAF), a non-profit 
association of national agricultural re-
search systems in 23 West and Central 
African countries.  The organisation 
helped to distribute food and seeds 
for planting ahead of the envisaged 
food crisis using its wide networks in 
the region.  Such synergies with civ-
il society are essential in response to 
the epidemic. (CORAF, Responding to 
COVID-19: ECOWAS Touts CORAF-Led 
Ebola Seed Delivery as Response Mod-
el, 24th April, 2020.)

The language used should be as dy-
namic and as accommodative as pos-
sible. Translation to Kiswahili as well 
as local dialects in different countries 
is essential to have a uniform under-
standing of community directives on 
sanitation, social distancing among 
others.  

The EAC should be more flexible to 
accommodate views of people and 
civil society even after putting in place 
State mechanisms so that they recant 
measures that are considered unsa-
voury to people. 

The “People-centered” principle must 
be brought to the forefront in the fight 
against Covid-19 and any subsequent 
pandemics. People and communities 
should be involved in the response 
to make it organic and to ensure that 
East Africans experience presence of 
the EAC.  



AN INTERVIEW WITH DR. ROBERT ENO, 
REGISTRAR, AFRICAN COURT
With the recent withdrawals of some State Parties from the African Court Protocol, EALS sought to find out what 

the atmosphere at the Court was like.

Q: Dr. Eno, tell us more about the 
African Court on Human and Peoples’ 
Rights (AfCHPR).

A: The African Court was established 
by virtue of the Protocol establishing 
the Court adopted in June 1998 in 
Ouagadougou, Burkina Faso. It was 
established to complement the 
protective mandate of the African 
Commission on Human and Peoples’ 
Rights (commonly referred to as 
the Banjul Commission). The Court 
is presently the only judicial organ 
of the African Union charged with 
the protection of human rights in 
the continent. It is important to 
state that with the adoption of the 
Malabo Protocol in June 2014, the 
African Court, as it currently exist, is a 
transitional court, and will become the 
human rights section of the African 
Court of Justice and Human Rights 
envisaged under the Malabo Protocol.

Q: How would you summarise the 
role of the Court on the African 
Governance Framework?

A: The African Court has been very 
instrumental in the development of 
the African governance framework. 
First, it is important to note that the 
Court is a key member of the African 
governance platform established 
within the framework of the African 
Governance Architecture (AGA) – 
that brings together key governance 
institutions of the African Union and 
Regional Economic Communities 
(RECs). Secondly, the Court works with 
other governance and human rights 
organs of the Union to enhance respect 
for and compliance with governance 
standards, such as respect for human 
rights and the rule of law. 

Third, and more importantly, through 

its jurisprudence, the Court has 
developed and interpreted certain 
key governance principles relating to, 
among others, the right to participate 
in government, the independence of 
electoral commissions, freedom of 
expression, the right of independent 
candidates, freedom of association, 
etc. The case law of the Court on 
these and other issues have given 
concrete expression to key human 
rights and governance instruments on 
the continent particularly, the African 
Charter on Human and Peoples’ Rights, 
the African Charter on the Rights and 
Welfare of the Child, the Maputo 
Protocol on Women’s Rights in Africa, 
the African Charter on Democracy, 
Governance and Elections, the 
ECOWAS Protocol on Democracy the 
African Charter on Human and Peoples’ 
Rights, and universal instruments, such 
as the Universal Declaration on Human 
Rights, the International Covenant on 
Civil and Political Rights.

Q: The Court has been operational 
over this global pandemic period. 
What adaptations have you had to 
make to ensure justice delivery in 
these difficult circumstances.

A: When the pandemic struck, the 
Court, like many other institutions and 
governments around the world was 
ill prepared. The virus was declared a 
pandemic when the Court was actually 
in session – its 56th ordinary session. 
The Court was forced to suspend the 
last week of the session as States 
across the globe started implementing 
travel restrictions. 

Like many others, we had hoped the 
virus would be contained within the 
shortest time possible, but realizing 
that that was not the case, we decided 
to put in place certain measures to 
contain the spread of the virus, protect 
the health of judges, staff and other 
court users, while at the same time, 
ensuring business continuity – that is, 
to continue rendering justice.
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First, apart from following the 
government and WHO health 
guidelines of social distancing and 
wearing of masks and other basic 
hygiene instructions, the Court 
established a COVID – 19 Task Force 
to advice on how to deal with the 
pandemic. 

One of the first recommendations of 
the Task Force was that staff members 
of the Registry of the Court should 
work from home, and measures were 
taken to facilitate their working from 
home. As we speak, over 90% of staff 
are still working from home. 

Secondly, when it became apparent 
that the virus was still spreading 
across the continent and the globe, 
the Court decided that it will continue 
meeting virtually. To this end, the 
57th ordinary session in June and the 
current 58th session have been held 
virtually. Of course, there have been 
some challenges in working virtually, 
but under the circumstances, this is 
the only means available to the Court 
to ensure proper delivery of justice. 

To provide a legal basis for the virtual 
sessions, as well as the delivery of 
judgments virtually, the Court, at the 
beginning of its 57th ordinary session, 
adopted new Practice Directions on 
the Holding of Virtual Sessions. These 
Practice Directions also recognize the 
need to prioritize notifications and 
service to parties through emails, and 
the need to consult parties in fixing 
the date for any public hearing.

Recognizing the difficulties that parties 
faced as a result of the pandemic, the 
Court suspended computation of 
deadlines for three months, except 
in cases of provisional measures, to 
allow parties ample time to make their 
submissions.

It is important to indicate here that the 
Court has been in contact with similar 

courts across the globe to learn and 
share ideas and best practices on how 
they have dealt or are dealing with 
the pandemic. This includes, the East 
African Court of Justice, the ECOWAS 
Court of Justice, the Inter American 
Court, the European Court and the 
International Court of Justice. 

In July 2020, the three Regional 
Courts (African, European and Inter-
American), led by their respective 
Presidents, held a Dialogue dedicated 
to the protection of human rights 
during the COVID-19 pandemic. These 
interactions have helped developed 
the Court’s capacity and ability to 
ensure business continuity and 
effective delivery of services during 
these difficult times.

The COVID-19 Task Force of the 
Court regularly monitors and reviews 
the situation and advice the Court 
accordingly. 

Q: What challenges has this 
occasioned to the Court, to legal 
professionals and those seeking 
justice across the continent?

A: The pandemic has posed a number 
of challenges to the work of the Court. 
First from an administrative point of 
view, the Court was not prepared to 
manage most of its staff working from 
home. This posed some logistical as 
well as coordination problems, which 
overtime have been improved upon. 

On the core business of the Court, it 
has been difficult for the Court to have 
very smooth deliberations during its 
sessions due to internet connectivity. 
Since the Judges are in different 
countries, the internet connectivity 
at times have been problematic. The 
Court has had to suspend some sittings 
due to the problem of connectivity. 

The Court has had to postpone public 
hearings of some matters sine die 
due to the inability and unavailability 

of some of the parties during the 
pandemic. This means as long as the 
pandemic persists, it may be difficult to 
hold public hearings on these matters. 
The Court has, to a great extent, 
digitized most of the case files but 
there is need to ensure effective use 
of the E-Case management system.

The pandemic has also affected 
counsel’s ability to interact with the 
Court and effectively prosecute cases 
before the Court. Some counsel have 
had to ask for extension of time due 
to their inability to meet with their 
clients, especially those in prison. 
It is also possible that due to the 
pandemic, some potential litigants 
have either deferred or dropped the 
idea of accessing the Court.

Q: Do you think digitization is the 
future of access to justice in the 
Continent?

A: Digitization is definitely the future. 
Prior to the pandemic, the Court had 
started the process of digitization 
and had in fact digitized more than 
50% of the cases. It had installed 
an E-Case management system to 
drive the digitization and facilitate 
access to the Court and electronic 
case management. This process will 
be intensified to ensure that all court 
processes are digitized

Q: We have recently witnessed 
withdrawal of some State Parties 
from Article 34(6) of the African 
Court Protocol. What could have 
occasioned this and what can the 
Court and AU do to ensure no more 
withdrawals and that more Parties 
actually sign and deposit the 
Declaration?

A: True, in the span of four years, 
four State Parties to the Protocol, 
that is, Rwanda, Tanzania, Benin 
and Côte d’Ivoire, have withdrawn 
their declarations recognising the 
jurisdiction of the Court to receive 
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cases directly from individuals and 
NGOs. A common feature about all 
the withdrawals, except for Tanzania’s, 
is that they were done less than five 
years after the deposit.

It is also important to state from the 
onset that the Court has ruled on this 
matter.

In Ingabire Victoire v. Rwanda, the Court 
recognised the latitude States have in 
this regard. It argued that “the rules 
governing recognition of jurisdiction 
of international courts relating to 
declarations are generally optional 
in nature. This is illustrated by the 
provisions relating to the recognition of 
jurisdiction of the International Court of 
Justice, the European Court of Human 
Rights and the Inter-American Court of 
Human Rights. The declaration provided 
under Article 34(6) is of a similar 
nature to those mentioned above. This 
is because although the declaration 
emanates from the Protocol, its making 
is optional in its nature. As such, and 
being unilateral, the declaration is 
separable from the Protocol and 
is therefore subject to withdrawal 
independently of the Protocol.

The Court concluded that “…the 
optional nature of the declaration 
and its unilateral character stem from 
the international law principle of 
state sovereignty. As far as unilateral 
acts are concerned, state sovereignty 
commands that states are free to 
commit themselves and that they 
retain discretion to withdraw their 
commitments”.  

In short, the making of the declaration 
is a unilateral and voluntary act 
which a State is free to exercise at its 
discretion. The only caveat, which is 
also captured in the Ingabire Ruling is 
that “the discretionary character of the 
withdrawal is not absolute. This is so 

particularly regarding acts that create 
rights to the benefit of third parties, 
the enjoyment of which require legal 
certainty. In such circumstances and 
when they are allowed to withdraw, 
states should be required to give prior 
notice”. And the Court adjudged that 
notice period to be 12 months.

The reasons advanced by the four 
States for withdrawing vary. Rwanda, 
for example does not think the Court 
should entertain cases from genocide 
suspects, while the other three 
countries seem to be concerned with 
the effect of the Court’s judgment on 
their domestic judicial systems and the 
sovereignty of the state. 

The Court recognises States’ discretion 
to ratify international treaties and to 
withdraw from them, however it is 
also concerned about the withdrawals 
as this restricts access to the Court 
and to Justice for the citizens of those 
countries. The Court has undertaken 
to intensify its engagement with all 
States, including those that have 
withdrawn their declarations in 
particular, to sensitise them about the 
nature of its work. The Court is also 
working with the African Union and 
AU organs to intensify its outreach 
programmes across the continent to 
encourage those that have not already 
done so, to ratify the Protocol and 
deposit the Declaration.

Q: What can the African Court and 
the African Union do to enhance 
the effectiveness of the Court and 
the African human rights system in 
general?

A: In less than 15 years, the African 
Court has positioned itself as one 
of the most credible human rights 
institutions on the continent. That 
notwithstanding, its effect in ensuring 
universal protection of human rights 

on the continent is not felt by a large 
majority of the people in Africa. To 
enhance its effectiveness, both the 
Court and the African Union could 
adopt certain measures, including 
enhancing the visibility of the Court 
to ensure that many people know and 
can access the Court, if they want. This 
will include disseminating, as widely 
as possible, the jurisprudence of the 
Court; the Court to engage in judicial 
diplomacy to properly explain its work 
to key stakeholders such as States, 
and to ensure that its decisions are 
fully implemented; the African Union 
to provide the necessary conducive 
environment for an effective Court, 
including providing the necessary 
human, technical and financial 
resources, making sure that States 
comply with Court decisions, universal 
ratification of the Protocol, remove 
hindrances to access to the Court such 
as Article 34(6). 

Q: What advice can you give citizens 
across the continent on utilization of 
the Court?

A: The African Court is one of the most 
important supranational institutions 
on the continent for the settlement of 
human rights disputes. Unfortunately 
it is not well known and not fully 
utilized.

Africans should access the Court 
to utilize the different mechanisms 
employed by the Court to settle 
human rights disputes and expand the 
interpretation of human rights. These 
mechanisms include the contentious 
process of adjudication, friendly 
settlement of disputes and the 
advisory jurisdiction of the Court.

Civil society and citizens also have 
a responsibility to make sure their 
governments have ratified the 
Protocol and deposit the Article 34(6) 
declaration, and where applicable, to 
ensure that decisions of the Court and 
fully implemented. 

The promotion and protection of 
human rights on the continent is our 
collective responsibility.

David  is Program Manager,East Africa Law Society. He is 
an Advocate of the High Court of Kenya.
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Uganda Businesses Ploy 
ASSORTED SURVIVAL TACTICS DURING 

THE PANDEMIC
Although the COVID-19 crisis has caught the health sector off-guard, the same is true of other sectors including 

small businesses and start ups. This has led to losses and economic distress. The African economies may lose up 
to $30 billion in gross domestic product. 

Businesses have faced an unprece-
dented turn of events with the erup-
tion of the virus since they hadn’t an-
ticipated such a calamity. This has seen 
a shoot in the rise of unemployment 
levels since most companies are forced 
to lay off employees due to economic 
constrains. Some companies forced to 
work remotely. Low income returns 
have seen most business startups shut 
down while others have dramatically 
cut costs in regard to the employees’ 
wages and daily operations.

Not forgetting that Micro, small and 
medium enterprises (MSMEs) are the 
anchor engines of economic growth, 
job creation and innovation in Uganda 
accounting for approximately 90% of 
the entire private sector, generating 
over 80% of manufactured output that 
contributes 20% of the gross domes-
tic product (GDP)spanning all sectors. 
MSMEs are also the highest inform-
ative sector employer with over one 
million enterprises; micro 93.5%, small 
4.1% and medium 2.4% employing 
over 3.5 million people according to 
the Ministry of Trade, Industry, and co-
operatives 2017 report.  

With the extended lockdown, a number 
of businesses, especially in the private 
sector, will have to consider corporate 
innovation approaches to remain rele-
vant during the post covid-19 era. Cor-
porate innovation is the continuous 
improvement of processes, integration 
of people and technology in an organi-
zation with the aim of having a compet-
itive advantage in a dynamic.

Micro, Small and Medium Enterprises 
(MSMEs) at the most should appreci-
ate the new norm of business oper-
ation by being more agile and adapt 
to new trends with practical resilient 
techniques such as; protecting your 
staff from exposure to the pandem-
ic, pivot their business to create new 
products and services to what is in 
demand for example alcohol and spir-
its manufacturers converting ethanol 
to hand sanitizers to fight the pan-
demic, seek better access to finance 
especially short term working capital, 
unlock innovate financing for example 
community crowdsourcing, convert 
cash flow, cut your overhead costs, 
retaining their needs are the same or 
otherwise, review your human capital 
and explore new ways to upskill them 
to thrive. 

The increasing rate of digitization has 
the potential to drive economic de-
velopment and social prosperity. The 
United Nations Capital Development 
Fund (UNCDF) is on a mission to build 
an inclusive digital economy towards 
inclusion and leaving no one behind 
and have identified the fundamental 
elements to achieving this goal in-
clude; digital infrastructure, skills, pol-
icy, and innovation. The digital econ-
omy characterizes inclusion of digital 
payments, platforms for the agricul-
tural value chain and most recently 
platforms such as SafeBoda, Jumia, 
and Rocket Health has emerged to 
ease life through convenience in Ugan-
da. Digitization is becoming the new 
norm, especially for businesses.

According to PWC (Price Waterhouse 
and Coopers and Lybrand) recent Glob-
al crisis survey nearly seven in 10 lead-
ers (69%) have experienced at least 
one corporate crisis in the last five 
years in their companies and the aver-
age number of crises experienced in 
these firms is greater than three. Part-
ners from PWC that is Melanie Butler 
and Kristin Rivera have proposed prac-
tical actions a business leader could 
take to ensure their business with-
stands what lies ahead; review work-
force locations and travel, revisit your 
crisis and continuity plans, evaluate 
the supply chain by exposing any po-
tential vulnerabilities, get communica-
tion right by negating disinformation 
and confusion, use scenario analysis as 
a critical tool to test preparedness and 
do not lose sight of other risks.

“A crisis creates the opportunity to dip 
deep into the reservoirs of our very 
being, to rise to levels of confidence, 
strength, and resolve that otherwise 
we didn’t think we possessed.” Jon 
M. Huntsman Sr.  The time is now for 
states in the East African region to lev-
erage technology for the durability 
and abidance of business startups in 
this crisis.

Justus is currently a law 
student at Uganda Christian 
University
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The outbreak of COVID-19 pandemic continues to unravel in the East African Community and has led to uncertainty 
for transactions, thus affecting businesses. Whereas, the Treaty for the Establishment of the East African Com-

munity (EAC) and its protocols guarantee the free movement of goods, the Republic of Burundi restricted movement 
at the borders to mitigate the spread of the COVID -19 and thus ensure protection of the citizens and residents from 
the disease. As a result, measures adopted by the Government have affected the free movement of goods and led to 
the inhibition of businesses in Burundi. 

Legal Background 

Under Article 74 of the EAC Treaty, the Partner States agreed to ensure the free 
movement through cooperation in trade and liberalisation, and development 
with the purpose of achieving the EAC’s objectives. In addition, article 76 of the 
EAC treaty has expansive provisions on the establishment of a common market, 
as an area where there is absence of internal barriers to free movement of goods. 
In addition, the Treaty provides for the establishment of the EAC Customs Union. 
Under article 13 (1) of the EAC Customs Union Protocol, Partner States agreed, 
inter alia, to eliminate Non Tariff Barriers(NTBs). In their efforts to facilitate the 
free movement of goods and boost trade in the region, EAC Partner States, under 
article 6 (a) and (c) of the Customs Union Protocol, initiated trade facilitation by 
reducing the number and volume of documentation required in respect of trade 
among the Partner States. In addition, they undertook to ensure that adequate 
coordination, facilitation of trade and transport activities within the Communi-
ty are settled. Moreover, in accordance with article 6 (f) of the same Protocol, 

even in cases where the movement of 
goods is challenged, the Partner States 
undertook to promote and adopt com-
mon solutions to matters related to 
trade facilitation. At national level, 
free trade in Burundi is provided for 
under article 2 of the Law N° 1/01 du 
16 January 2015 regulating commer-
cial activities whereby the government 
guaranteed the freedom of trade for 
any person who is complying with the 
country laws and not prohibited to 
carry out business in any other coun-
try. Article 3 of the same law lists the 
components of free trade to include 
the freedom to conduct a business as 
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a right recognised for any natural or 
legal person to engage in commercial 
activity. In addition, the same provi-
sion allows the freedom to operate, 
for any trader, and to conduct his/her 
business as long as he/she complies 
with the laws.

According to article 4 of the Invest-
ment Code of 2008, the Republic of 
Burundi is committed to establish an 
inclusive environment for investments 
made on its territory either for the 
incorporation, extension, or rehabili-
tation of a business. Article 5 extends 
the scope of applicability of the above 
guaranties to include those provided 
for in treaties or agreements conclud-
ed between the Republic of Burundi 
and other States. However according 
to article 22 of the Customs Union Pro-
tocol, a State can undertake measures 
to restrict trade for the sake of human 
life and public health but restrictions 
cannot affect goods save those speci-
fied in the Community laws as prohib-
ited for trade.

COVID-19, Measures Undertaken 
And Their Impacts

Burundi has adopted measures to curb 
the spread of the COVID-19 pandemic. 
In fact, the Minister in charge of Pub-
lic Security and Disaster Management 
released a statement on 20th March 
2020 that, among others, prescribed 
the suspension of flights for seven 
days and called upon the Minister in 
charge of Transport to implement the 
measure.  Though, air transport of 
goods remained authorized and the 
country's land borders are still open 
as of to date. Soon after, the Ministry 
in charge of Transport, Public Works, 
Equipment and Spatial Planning or-
dered in his statement dated 27th 
March 2020 of the closure of the air-
port for flights until further notice. 
However, the above measure did not 
concern cargo flights. With the imple-
mentation of this statement, Burundi-
an traders who use to travel to other 

places for import, have faced delays in 
goods delivery because of this suspen-
sion of outgoing flights. For example, 
the goods delivery from China used to 
take normally two months. But due to 
COVID-19 pandemic, Burundi has only 
one flight cargo, Ethiopian Airline, to 
carry goods from other countries in-
cluding China which sometimes, im-
ported goods take too long to reach 
the country. Also, the shipment prices 
have been tripled accordingly. Hence, 
the suspension of flight not only de-
lays delivery of goods which takes an-
other additional period of one month 
but also increases the freights charges 
thus affecting the price of imported 
commodities on the local market. 

In addition, the suspension of incom-
ing flights necessarily affected small 
remittances from the Diaspora that 
cannot wire their monies using bank 
transactions due to tight foreign cur-
rency restrictions.

On 7th April 2020, the Ministry of For-
eign Affairs announced measures and 
strategies to limit the spread of COV-
ID-19 which resulted in closing borders 
for crossborder truck drivers from or 
to Rwanda and DRC.

On 15th April 2020, the same Minis-
ter informed that, for the sake of free 
movement of goods and as agreed 
at EAC level, the movement of goods 

through the borders, initially closed 
(north with Rwanda and west with the 
DRC) were reopened only for trucks 
/ vehicles carrying goods. The above 
statements were taken to minimize 
the potential impacts of this pandem-
ic on businesses. Indeed, truck drivers 
are being tested at the entry point 
using the northern corridor and the 
central corridor and granted free COV-
ID-19 certificate. However, the results 
take three days and the capacity of the 
facility is small compared to the num-
ber of drivers seeking to be tested. 

In fact, this causes high increases in op-
erating costs for the transporters with 
a shortfall amounted to worth 200 USD 
up to 300 USD per truck recorded by 
the Burundian Transporters and For-
warders Association. In addition, they 
reported that the journey for trucks 
increased from four to eleven days on 
the road.

The worst occurs when the driver is 
tested positive. He is intercepted in 
the course of his journey for a foreign 
driver and he is requested to be treat-
ed by his country of origin. The truck 
and the cargo are kept to wait for an-
other driver departing from Burundi to 
take over the truck. In case, the driver 
holds the Burundian citizenship, he is 
escorted until he reaches the official 
facility center for treatment. And the 
truck is sprayed by appropriate disin-
fectors. This has an effect on Burun-
di’s business since goods cannot be 
delivered on time. It also affects the 
company benefits and expenses since 
the normal time frame would allow 
company to proceed with export pro-
cedure and having the goods ready 
for sale. And later on, they would have 
utilized the money collected from sale 
to make orders of news items and so 
forth. The longer it takes to obtain the 
goods, the more the companies incur 
costs for transportation.

Due to this pandemic, it has been ob-
served a scarcity of goods imported 

...this causes high 
increases in oper-
ating costs for the 
transporters with a 
shortfall amounted 
to worth 200 USD 
up to 300 USD per 

truck...

“
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as priority has been given to essen-
tial medical products and supplies. 
Business owners have to wait for the 
priority products to be released. This 
has reduced the flow of nonmedical 
goods from outside. Such a reduction 
affects companies’ trade performance 
since companies not only would have 
utilized the sale capital in expanding 
businesses and increasing profits but 
also, they are compelled to continu-
ously fetch from their own capital to 
keep the business running and meet 
customers’ needs. Resultantly, there is 
decrease of the volume of imports and 
a loss in business. 

Further the delay in goods getting 
to Burundi completely disorients the 
shelf life if the goods for they get to 
the country when the expiry date is ei-
ther too close or already expired. This 
becomes absolute collateral damage 
to the business men in the country 
consequently affecting business com-
petitiveness. 

In April 2020, the Commissioner of 
Customs and Excise, within the Burun-
di Revenue Authority; issued a notice 
declaring that the customs declaration 
files as well as the letters relating to 
this matter will be filed online to re-
duce contact between people. While 
all other COVID-19 related measures 
taken by the Government of Burundi 
have negatively affected the business 
in the country, this measure taken by 
the Burundi Revenue Authority has 
positive impact on business and was 
welcomed specifically by the customs 
declarant because they had made a pe-
tition requesting for the online decla-
ration platform to be set up. According 
to Ramba Freight and the Association 
of Customs and Forwarding Agencies, 
this practice enabled to save costs, 
time and additional expenses related 
to customs declaration procedure. 

For companies to maintain business 
operating, questions inevitably arise 
about how best to adapt their strate-

gies with current business conditions.
Businesses paradigm modifica-
tions  

A few companies have to do business 
readjustments and expanded their 
products to include those needed 
most in this period of health and san-
itary crisis. In fact, the pandemic has 
caused very sharp increase of hygiene 
products such as sanitizer, hand wash 
soap and face mask. The reduction 
of flights shipping raw materials into 
Burundi was a major setback to com-
panies like Savanoor.  Indeed, Savonor 
business fought back against the ef-
fect of the pandemic as the company 
readjusted business to become resil-
ient by focusing today on products 
needed to fight COVID-19 while it in-
itially manufactured soaps in general, 
oil for cooking, mayonnaise and drinks. 
The company made more efforts to 
produce sanitizers as a strategic line 
of production to mitigate the business 
losses and maintain their selling rates 
during this period. Other companies 
introduced new line products of man-
ufacturing face mask homemade due 
the scarcity of medical masks. Howev-
er, these alternatives applied only for 
specific category of businesses while 
others are struggling before revitaliz-
ing their activities.

With the COVID-19 pandemic, compa-
nies rapidly evolved towards the digi-
tal world for the sake of their business-
es. Business owners have also tried to 
grasp the digital scape and for traders 
who cannot travel for import and ex-
port use new technologies to circum-
vent the measures taken by the au-
thorities and continue doing business 

as they go digital. Traders tried to start 
ordering goods from China through 
online shops.

The measures to mitigate COVID-19 
spread resultantly hold up business 
activities. This does not only affect big 
companies as they cannot make busi-
ness progress but also small compa-
nies which are forced out of business 
since they cannot continue running 
business in a particular situation like 
the current one. The businesses’ own-
ers have tried to readjust their activi-
ties and move to digitalization in order 
to sustain, however, the outcome was 
not as expected. 

For fair and free trade in goods within 
Burundi and the East African Commu-
nity, the Burundi government could 
establish appropriate measures that 
should cater urgent needs and address 
emerging issues resulting from the 
COVID-19 as they affect businesses 
stakeholders ranging from the import-
ers, wholesalers and retailers, espe-
cially those departing or exiting from 
the East African Community. Inspira-
tion should be drawn from the East 
African Community Administrative 
guidelines to facilitate movement of 
goods during the COVID-19 pandem-
ic and the Communiqué on the Heads 
of State Consultative Meeting of 12th 
May 2020. 

In addition, business owners need to 
get in touch with other stakeholders 
from crossborder countries to better 
adjust their business plan to extreme 
situations like these ones and ensure 
continuity of their activities.

Dorine is a Senior Associate and Chief Operating Officer 
at Rubeya & Co Advocates, a Burundian Leading Law Firm. 
She holds a Bachelor of Laws degree from the National 
University of Rwanda (2011) and a Master of Laws degree 
from the University of Dar es Salaam
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REGIONAL 
INTEGRATION 
Unravels In 
The Wake Of 
Pandemic

The Covid-19 pandemic is among the greatest challenges that have faced the human race collectively in the post-
World War II era. A virus that started in the Asian continent in late 2019, it has spread to every corner of the world. 

Developed and developing countries alike have been rushing against time to slow the spread of this virus with the 
hope of ultimately finding its cure and ‘flattening the curve’. However, the virus has proved to be stubborn and unre-
lenting, ravaging even the best healthcare systems in the world. This persistence of the pandemic is what made the 
World Health Organisation (WHO) declare the virus endemic on 13th May 2020; the world should prepare to live with 
the virus.

The East Africa Community (EAC) 
states have also had their fair share 
dealing with the virus and in their at-
tempt to combine efforts during one 
of their meetings in April, it was unani-
mously decided by the heads of states 
present that countries deal with the 
pandemic individually while keeping 
essential activities running.  The EAC 
member states continue to face many 
challenges as a result of this and this 
threatens the spirit of integration. This 
article therefore, assesses the impact 
of Covid-19 on integration within the 
EAC.

The founding treaty of the EAC ac-
knowledges that the region has over 
the years enjoyed not only historical 
and commercial ties but also cultural 
and industrialization ties among its 
members. It is this view that led to the 
formal and social integration between 
the partner states of EAC as parties 
realised that cooperation among the 
partner states needs to be strength-
ened to achieve a fast and balanced 
regional development. This was to be 
effected by creating an enabling envi-
ronment in all partner states to attract 
investments and allow the civil society 
and the private sector to lead in the so-

cio-economic development activities. 
This would be achieved through the 
development of sound economic pol-
icies, technical expertise and efficient 
management. All these were to be 
done under the fundamental and oper-
ational principles in harmony with the 
objectives of the Community. Against 
this backdrop and with the shared in-
terests of the peoples of the partner 
states, the community decided to pur-
sue regional integration.

As defined by Haarlov, J. (1997), re-
gional integration is the process by 
which a group of states voluntarily 
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access each other’s markets and come 
up with techniques and methods to 
minimize or eliminate conflict and op-
timize internal and external political, 
economic, social and cultural benefits 
of their cooperation. This could be in-
tegration in terms of development, 
regional cooperation, market and eco-

nomic integration. 

The importance of regional integra-
tion cannot be overstated. Through 
it, the economic development of the 
EAC would be spurred through making 
the economies of partner states to be 
more competitive, promoting exports 
from the EAC, widening the markets 
for the goods produced by the partner 
states within the community, increase 
employment opportunities of mem-
bers within the community, increase 
the bargaining power of the commu-
nity with other trade partners or trade 
blocs, achieving incidental objectives 
like stability in the region and peace 
and enhanced socio-cultural interac-

tion among the various communities in 
the region. 

With the unfortunate emergence of 
the Covid-19 pandemic, the soft un-
derbelly of the EAC in matters cooper-
ation has been exposed. Jacob Omollo 

“regional integration is the pro-
cess by which a group of states 
voluntarily access each other’s 

markets and come up with tech-
niques and methods to minimize 
or eliminate conflict and optimize 

internal and external political, 
economic, social and cultural 
benefits of their cooperation.

an economist argues that recent meas-
ures by the regional block have affect-
ed the EAC: “the closure of borders 
particularly by Kenya’s trading partners 
in the East African Community, incoun-
try travel restrictions have caused dis-
ruptions in the sector’s supply chains 
by constraining production, marketing 
and distribution of goods and services 
and as such informal sector workers 
and operators have lost employment, 
income and consumption.” 

This in itself shows that significant 
gaps and challenges still exist in the 
pandemic preparedness in East Afri-
ca. Uncertainty, the economic fallout, 
actions of other party states i.e., Tan-

zania tend to undermine the spirit of 
integration.  Further interactions have 
been hard to predict, including the 
pathway of the pandemic, the intensi-
ty and efficacy of confinement effects, 
the extent of supply disruptions, the 
repercussions of the dramatic tight-
ening in global financial market con-
ditions, shifts in spending patterns, 
behavioural changes (people avoiding 
public transport) among others. 

Further, the EAC has not attained all 
its integration goals yet, the projec-
tion was that by 2015, this would have 
been done; however, it is now 5 years 
later and we are in the new decade. 
However, as it stands the milestones 
that have been achieved so far by the 
Community are the first two stages of 
integration, the Customs Union and 
the Common Market, the Protocol 
establishing the former having been 
launched in 2004, signed in 2005 but 
being fully fledged half a decade later 
in 2010. The latter was established in 
2009 but it fully became operational in 
2010. The other stages of integration 
are yet to be realized to date with the 
protocol establishing the Monetary 
Union having been launched in 2013 
but with little to show for it in terms of 
achieving a single currency. 

As at now, most borders have been 
closed with only cargo and trucks be-
ing allowed to cross borders due to 
the fear of spread. Some leaders have 
acted in retaliatory ways. If these 
trade barriers are slowly eased, trad-
ers would be cushioned and the mar-
ket facilitated as economists say mar-
kets hugely depend on the mobility of 
goods, services and people.

As a Community, the partner states 
were to cooperate in almost every sec-
tor of the economy including trade, 
agriculture, environment and natural 
resources, infrastructure, science and 
technology, legal matters, governance 
and health. From the muscle flexing 
between the partner states, Kenya and 

“
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Tanzania to the extent of threatening 
to close down their border points to 
the non-recognition of the Covid-19 
tests carried out by the different mem-
ber states in their neighbour’s territo-
ries leading to multiple tests being 
carried out on citizens of the member 
states crossing the borders. This has 
further created a trade barrier on per-
ishable goods with many businessmen 
and women counting losses. In Kenya 
for instance, at the Busia border, car-
go trucks have lined up to a distance 
of more than 87 km, the long queues 
being a testament to the huge losses 
already befalling or awaiting to befall 
the thousands of traders. One won-
ders if the EAC had fully integrated, 
how smooth it would have been to 
move goods within the community. 

Furthermore, the clear lack of a uni-
form regional policy in tackling the 
pandemic has brought to the fore the 
remoteness of EAC in matters integra-
tion.  Moreover, the profiling of nation-
als of partner states by citizens of the 
various states as carriers of the deadly 
virus points to ignorance among the 
populace on the need to integrate and 
coexist peacefully.

However, all is not lost as a fortnight 
ago, the heads of state of the various 
partner states met at the comfort of 
their countries through the internet, 
the new normal, to discuss matters 
that affect the Community though 
once again the president of Tanzania 
Dr J.P Magufuli was conspicuously ab-
sent.   We can only hope that this meet-
ing was not just the routine meetings 
but that this time around, steps would 

be taken to actualise this long-stand-
ing dream of Communities’ founding 
fathers, to integrate the socio-eco-
nomic and political aspects of EAC.  

The politics of the community have al-
ways been a stumbling block to the ad-
vancement of EAC with arm-twisting 
and grand-standing being the order of 
the day between the partner states be 
it the tussle for Migingo island, the ‘co-
alition of the willing’ 2013 debacle, the 
differing in support of warring factions 
in South Sudan just to name but a few 
and now the Covid-19 pandemic. This, 
therefore, brings forth a harsh reality; 
that whilst we have attempted to move 
a step forward, we have countered this 
progress by moving two steps back 

begging the question; are we moving 
towards a united EAC or are we slow-
ly, and accelerated by the pandemic, 
killing the dream in our fear of what 
the future may hold for an integrated 
EAC? As it stands, the objective to re-
gionally integrate has been proved to 
be an idea which still has a long way to 
go to be put into practice. 

This pandemic offers the partner 
states a chance to cooperate in mat-
ters of science and technology, health 
and more so trade within the region 
seeing that flights to transport to our 
usual export destinations have been 
greatly reduced and in some instances 
stopped altogether. A regional agen-
cy for testing the Covid-19 across the 
borders would be an immediate step 
in the right direction that would in a 
great manner solve most of these cur-
rent underlying issues on testing of cit-
izens of the community. 

The process of putting this up should 
be all inclusive so that the results of 
the tests from the agency are accept-
ed across the board. (We speak from a 
point of view that most countries have 
received funding and donations in the 
fight against Covid-19 named the Cov-
id-19 fund/Kitty). As famously put by 
Kenyan cabinet secretary for health 
Mr. Mutahi Kagwe, ‘if we continue to 
behave normally, this disease will treat 
us abnormally.’ 

Finally, an honest discussion on how 
to fast tracking regional integration 
would be a step towards not only re-
sponding to the current pandemic 
but also a response to the future, a 
limitless gate of opportunities. Cov-
id 19 provides us a chance to be our 
brothers’ keepers by ensuring that we 
greatly increase cooperation, innova-
tion and trade amongst ourselves and 
in turn grow our individual economies 
which will ultimately lead to economic 
growth collectively in jumuiya.

Joan is an Advocate of the High Court of Kenya and managing partner at 
Atim Apuun & Co. Advocates. She is also a senior researcher at the Com-
mittee on Fiscal Studies of the University of Nairobi.

Prince King’ori and Owino PH are both 4th year Law students Kenyatta 
University and legal assistants at Atim Apuun & Co. Advocates

The politics of the 
community have al-
ways been a stum-
bling block to the 

advancement of EAC 
with arm-twisting and 
grand-standing being 
the order of the day 

between the part-ner 
states be it the tussle 

for Migingo island, the 
‘coalition of the will-
ing’ 2013 debacle... 
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A RESILIENT RWANDA JUDICIAL SYSTEM 
TAKES A DISTINCTIVE TRAJECTORY DURING 

COVID -19 
The global health crisis due to the pandemic has undeniably had a huge impact in the world - affecting work in gen-

eral from other continents to Africa and more specifically the practice of law in East Africa, precisely in the Repub-
lic of Rwanda. This article aims to bring to light the practice of legal profession in relation to the response strategies 
put in place against the spread of the Covid-19 pandemic in Rwanda.

 The question in mind is to find out how 
the Rwandan justice system adopted 
measures of functioning in the pres-
ent context of the Covid-19 pandemic 
in order to maintain the continuity of 
public service in general, and a signif-
icant participation of lawyers who are 
essential actors of the system. 

The answer to this question will permit 
us analyze from the point of view of 
practice in the legal profession, flex-
ibility, and adaptation of the judicial 
system Rwanda has against all odds 
continued to provide quality public 
service with the effective participa-
tion of lawyers who have continued to 
ensure their role of counseling, assis-
tance and representation of peoples. 

For a good understanding of this con-
tribution, it would be important on 
the one hand to describe the function-
ing of the Rwandan judicial system 
in the periods from the 16th to 21st 
March2020 (I) and on the other hand to 
explain how the said system adapted 
to stringent measures of confinement 
(lockdown) imposed by government 
from 21st March 2020 to 4th May 2020 
(II)

The health crisis caused by the spread 
of Covid-19 was declared a world pan-
demic by the World Health Organiza-
tion (WHO) on 1st march 2020. Fol-
lowing this announcement, almost all 
States including the Republic of Rwan-
da took drastic measures to fight and 
the said pandemic. On the instructions 

of the Prime Minister, Dr. Edouard 
NGUIRENTE, general precautionary 
measures were outlined on 14 March 
2020 and an official announcement 
related sector of justice was released 
by the Chief Justice, Dr. Faustin NTEZI-
LYAYO, dated 15th march 2020 stating 
clearly the effective commencement 
of these measures as of march 16th 
march 2020. One can distinguish the 
practice of the profession of advocate 
measures linked to extrajudicial activ-
ities on the one hand (A) and those 
related to daily routine activities of ad-
vocates on the other hand (B).

(A) Measures Related to Advocates 
Extrajudicial Missions from March 
16th to March 21st 2020 In The 
Republic of Rwanda

Following a press release made pub-
lic by the Prime Minister dated 14th 
march 2020 enacting certain social 
barriers and social distancing meas-
ures to be observed in order to fight 
against the spread of Covid -19, law-
yers had to organize themselves dif-
ferently in order to continue carrying 
out their extrajudicial missions which 
essentially consists of counselling and 
assistance of their clients in the prem-
ises of judicial investigators during 
interrogations, and complying with 
sanitary measures adopted by gov-
ernment such as the washing of hands 
through the installation of handwash-
ing devices filled with water and soap 
or hydro alcoholic gel. Lawyers who 

had taken the decision of continued 
physical consultation of their clients in 
their law firms were also able to carry 
out their activities. These measures 
were also strongly encouraged by the 
authorities in general and strictly fol-
lowed by lawyers. This is how lawyers 
who maintained physical contact activ-
ities took provisions to ensure social 
distancing of one to two meters gap 
between the people present in their 
law firms, employees on the one hand 
and clients who came in for consulta-
tions on the other hand. Other lawyers 
favored consultations through tech-
nological means, although poorly pur-
sued consultancy with their respective 
clients. Most important arrangements 
were made at the level of the judicial 
police during this period to allow law-
yers continue playing their important 
role of assistance to their clients dur-
ing investigation phases. This is how 
restrictive measures aimed at fighting 
and responding against a the Covid-19 
pandemic enabled lawyers to continue 
visiting police premises during criminal 
investigations for a smooth running of 
the judicial process, and ensure above 
all respect for due process and guaran-
tee a fair trial.

(B)The Professional Practice of 
Lawyers within the Framework of 
their Missions within Jurisdiction-
al Bodies in the Period from 16th 
to 20th March 2020

Following a notification from the Chief 
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of Justice of the Supreme Court sus-
pending all public hearings for a period 
of two weeks which had to commence 
as from March 16, 2020, relayed by 
the Bâtonnier, Julien Gustave KAVAR-
UGANDA, lawyers had to ensure due 
diligence necessary to follow up files 
already pending in different jurisdic-
tions of the Republic of Rwanda. The 
introduction of new case files had to 
be done through electronic systems 
including IECMS (Integrated Electronic 
Case Management System). Pending 
cases where by hearing and trial had 
to be done in the presence of all the 
parties and their legal counsels or rep-
resentatives had to wait. Considering 
the situation of the rapid evolution 
of the Covid-19 pandemic throughout 
the world during this period, the Re-
public of Rwanda just like most other 
countries had to take drastic meas-
ures aimed at slowing and curbing the 
progress of the virus. This resulted, 
automatically, in judicial authorities 
strengthening measures which had 
been previously made public by the 
Chief Justice on 15 March 2020. This 
marked a new period in the function-
ing of the Rwandan judicial system in 
general and practice of the legal pro-
fession in particular.

The Flexible Adaptation of the 
Rwandan Judicial System during 
the General Lockdown Period from 
21st March 2020 to 4th May 2020

As of 21st March 2020 after a week 
of implementation of social barriers; 
social distancing; teleworking adopt-
ed by the Republic of Rwanda, gov-
ernment held a cabinet meeting pre-
sided over by the Prime Minister Dr. 
Edouard NGUIRENTE and resolutions 
taken involved more drastic measures 
to respond and combat the spread of 
the Covid-19 pandemic. Social barrier 
and social distancing measures were 
renewed; the important measure of 
this second phase is effectively the 
shutting down all public and private 
services including Courts; Tribunals; as 
well as Law Firms; and other actors of 

the public service of justice particular-
ly bailiffs and notaries public. To bet-
ter analyze the flexible adaptation of 
the Rwandan judicial system, one will 
need to first explain how it worked 
with the justice system in general dur-
ing the period indicated above(A) and 
focusing on the functioning of crim-
inal justice which made evidence of 
extraordinary accommodation so that 
the guiding principles of due process 
and fair trial to parties in general and 
to third parties continues  observation 
as well as the preservation of the lives 
of different actors of the justice sys-
tem(B).

(A) The Functioning of the Rwan-
dan Judicial System from March 
21st to May 4th, 2020

During the period of general confine-
ment, all judicial activities were sus-
pended throughout the Republic of 
Rwanda, all public and private services 
were closed. Only electronic means 
of communication continued to be 
used by actors (justice system actors) 
of the system to ensure the minimum 
public service required including the 
introduction of new business consul-
tancies in the case of lawyers and the 
assistance of suspects in connection 
with investigations at the level police 
investigations.

(B) Specific Measures taken with 
Regard to the Continuity of Public 
Service Justice in Criminal Matters

It is in the criminal justice field that 
particular innovations worth high-
lighting were observed. Important and 
salutary steps were taken by the Pros-
ecutor General at the Supreme Court 
of Rwanda to ease congestion in pris-
ons and police cells which could be hot 
spots for the spread of the pandemic. 
Several types of offenses were consid-
ered and detained persons awaiting 
trial who could provide surety were 
granted bail. For those who could not 
justify such surety or suspected of seri-
ous offenses, provisions were taken to 

ensure the continuation of accelerated 
procedures as well as procedures re-
lating remand in custody and remand 
on bail. This is how on 14th April 2020, 
criminal trials began with videocon-
ference in order to try persons provi-
sionally detained within a period and 
assuring them a fair trial. At the same 
time, all cases which had been deliber-
ated and taken under advisement and 
whose pronouncements had been ad-
journed following the suspension of 
the public hearings, were scheduled 
during the same period and through 
video conference were able to also be 
tried. Throughout the confinement, 
actors in the public justice service have 
had to resort to various tools of infor-
mation technology and communica-
tion to ensure the minimum continuity 
of public service justice in the Republic 
of Rwanda.

In conclusion, one can say that during 
this very difficult period for the inter-
national community, the Republic of 
Rwanda through its resilient judicial 
system did well. This is the reason why, 
it seemed important for us to share ex-
periences with fellow members of the 
East Africa Law Society and beyond so 
that everyone can learn from the good 
practices that flow from it. The judicial 
system has been readjusted for the 
period which started on 4 May 2020 
marking a partial relaxation of confine-
ment measures progressive, but very 
cautious especially with the reopen-
ing of public justice services as well as 
offices and studies other actors in the 
justice system. Physical appearance 
hearings have resumed with very strict 
safety measures imposed on parties 
themselves assisted by their counsels 
or representatives.

Thierry is a member of the 
Rwanda Bar Association and 
the East Africa Law Society. 

Email: njifenthierry@gmail.com
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REGIONAL PRACTICE:  
Role of the Regional Bar in Assisting 
Members Adjust to the COVID -19 
Pandemic

David Sigano

REGIONAL PRACTICE

When the first case of COVID-19 
was reported in East Africa in 

March 2020, it was accompanied by 
palpable fear. Governments across 
the region moved with speed to put 
in place measures to curb its spread. 
These measures, some of which have 
since been lifted included advising 
citizens to stay at home, nation wide 
curfews, indefinite closure of all 
learning institutions, minimization 
of crowds at places of work, banning 
of all public and social gatherings 
among others.

With these measures came 
considerable turbulence and 
disruption in the functioning of various 
sectors of regional economies. The 

legal profession, like the rest had no immunity against this unprecedented global 
health crisis. Many lawyers across the EAC were neither prepared nor ready for 
a global crisis of this scale throwing most of them into confusion and financial 
turmoil. Indeed, this has been one of the greatest lessons of the pandemic in 
terms of risk preparedness and future planning.

The pandemic exposed not only the unpreparedness of many legal professionals 
to handle crises but also the central role of the profession in promoting social 
cohesion and supporting the growth of our various economies. Lawyers are a 
key cog in the success of many businesses and are an essential element in client 
relationships. The growth and prosperity of any civil or criminal justice system 
also rests to a great extent on their shoulders. 
It is for this reason that Law Societies and Bar Associations across the globe have 
responded robustly to ensure that the interests and well being of their members 
are protected during these uncertain times. At the East Africa Law Society, this 
unprecedented challenge was taken head on immediately it was identified as a 
threat to legal professionals in the region. 

Members of the Governing Council and Staff resolved that rather than shut 
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regional integration initiatives and 
public interest advocacy initiatives of 
the Society. 

Creation of an Advocates Practice 
Manual

Over the course of the pandemic, the 
Society created a simplified practice 
manual for advocates practicing 
before the EACJ. This manual 
simplifies the rules of procedure of the 
Court and in a nutshell highlights what 
every practitioner with aspirations 
of appearing before the Court needs 
to know to effectively handle their 
clients matter. 

Provision of free online legal 
resources to members

While working from home, the Society 
realized the importance of legal 
resources to advocates appearing in 
Courts virtually and with limited access 
to libraries to undertake their research 
in. It therefore negotiated free and 
subsidized access to legal resources 
offered by some of the biggest legal 
resource providers in the continent 
including LawAfrica Publishing Ltd and 
Lexis Nexis. Indeed, LawAfrica granted 
EALS members free access to their 
legal resources in the month of April 
2020.

Development of the East African 
Lawyer Magazine, COVID-19 Edition

As a way of providing more information 
on the impact of COVID-19 on the 
legal profession and people of East 
Africa, the Society sought articles from 
members and generated this Magazine. 
With Articles sourced from across the 
region, the Magazine provides a one 
stop shop for information on how the 
pandemic has impacted professionals 
across the region and the responses in 
the six East African countries. Copies 
of this Magazine are available through 
the East Africa Law Society Website 
for free. 

“

“

With need to access our 
training content virtually ris-
ing, the Society made a deci-
sion to create the East Africa 

Law Society Youtube . . .

operations down, there was need 
to step up and scale up. They have 
worked round the clock since then and 
ensured service delivery to members 
remains uninterrupted and advocacy 
for the betterment of the profession 
across the region upheld.

Some of the innovative initiatives 
adopted include:

Partnership with National Bar 
Associations on Corona Virus 
Messaging

EALS has closely worked with its seven 
institutional members including the 
Law Society of Kenya, the Uganda 
Law Society, the Tanganyika Law 
Society, the Rwanda Bar Association, 
the Burundi Bar Association, the 
South Sudan Bar Association and 
the Zanzibar Law Society to ensure 
proper messaging to members on the 
pandemic.

Launch of Virtual Hearings at the 
East Africa Court of Justice (EACJ)

With the pandemic causing closure 
of Courts including the EACJ, access 
to justice was under threat. To avert 
a possible crisis, EALS advocated 
for virtual Court proceedings both 
at the national and regional level.  
The East African Court of Justice 

launched virtual hearings in May 
2020 in accordance with Rule 132 & 
133 of the EACJ Rules of Procedure 
2019. EALS subsequently held an 
online training for lawyers to equip 
them with requisite skills for virtual 
court appearance. Lawyers were also 
introduced to the newly launched 
EACJ guidelines for video conference 
proceedings.

Launch of Virtual Continuous Legal 
Education Programme

The Society suspended inperson 
training on the 20th of March 2020. The 
suspension provided an opportunity 
for innovation and in consultation with 
the EALS Institute; already propped 
to offer online courses, launched a 
virtual advocates training programme. 
The programme has been hugely 
successful so far with more than 20 
member focused training activities 
having been concluded. 

Launch of the EALS Youtube Page

With need to access our training 
content virtually rising, the Society 
made a decision to create the East 
Africa Law Society Youtube Page also 
known as the East Africa Law Society 
TV. The page provides up to date 
information on advocacy initiatives, 
professional development activities, 
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The Highs and Lows in the Future of 
East Africa's INTELLECTUAL PROPERTY 

LEGAL PRACTICE – POST COVID-19
The Corona virus has caused sudden and un-expected destruction across the globe with a number of scholars in the 

Sciences and Humanities coming out and giving their analytical perspectives on how COVID-19 is to affect their 
respective industries. Pretty much every area of the law has been affected by the Pandemic. Many of such areas are 
witnessing negative consequences, especially in the employment sector as well as the Oil & Gas sec-tor.  Intellectual 
Property (IP) law has also been impacted with both highs and lows, espe-cially in copyright. IP will, indeed, take on a 
whole new dimension post COVID-19. Here is why:

a) The Low Side of Post COVID-19:

(i) Copyright in the fashion industry: 
Local textile designers across Eastern Africa, have 
been taking to organizing fashion shows displaying 
their talented designs. As the success of this indus-
try picked up, local designers started appreciating 
the need to protect their designs. This can essen-
tially be done through copyright law since designing 
fashion is an art in itself. Industrial Design protection 
can also be used in this industry. However, the pan-
demic brought about a complete breakdown in air 
transportation. More significantly, most fabrics used 
in the Ugandan textile industry are imported from 
China where the Corona virus started out from. The 
impact upon the fashion industry is therefore mainly 
a negative one considering the fact that no textiles 
are currently being imported. It is therefore not likely 
that we will be witnessing any creativity of new de-
signs coming from this industry in a while. Nonethe-
less, the fashion industry has not been sufficiently 
exploiting IP protection, so the negative impact will 
not be felt by IP lawyers.

(ii) Copyright in the movie industry:
In Uganda, Ugawood stakeholders have been push-
ing hard to make a mark in the local creative industry 
for a while in the midst of marginalization by Holly-
wood, Nollywood and to a certain extent, Bollywood. 
One major characteristic that painfully adds to the 
fragility of this sector in Uganda’s creative industry 
is the fact that it operates informally. Stakeholders 
in Uganda’s movie industry are usually only able to 
grab the opportunity to shine during film festivals 
where they can advertise and showcase their works 
to the public. The closure of public events across the 
country and with social-distancing slowly becoming 
the new norm, it is hard to tell if such festivals will 

be available any time this year or even early next 
year. What this means for such copyright holders is 
that the pillar holding on to their source of livelihood 
has been whisked off of their feet. This could also 
spell disaster for the Ugawood industry as a whole 
with most stakeholders abandoning it all together 
on the basis of being condemned as a non-lucrative 
industry.

(iii) Trade mark infringements And upsurge in coun-
terfeit products:
The prevention and safety measures associated 
with COVID-19 include the use of sanitizers and de-
tergents. The prices for such products have there-
fore increased in the market. Ultimately, fraudsters 
have grabbed this as an opportunity to make fake 
products (counterfeits) as well as trademark in-
fringing products which are then sold to unsuspect-
ing customers. As is the case in most retail centers 
across the globe, customers were in a rush to pur-
chase essential products, especially those that were 
considered as helpful in preventing further spread 
of the Corona virus. Such rush meant that hardly any 
customers exercised due diligence as to the authen-
tic source of the products before buying them. For 
instance, many people fell victim to the

Furthermore, with the stigmas provoked by social distancing, 
entertainment centers such as Cinemas and Theaters will 
not be getting any significant clientele in a while. As such, 
copyright holders who have been hoping to show case their 
creativity through such film festivals, have to start looking 
elsewhere for a reliable livelihood. In the same realm, the 
Uganda Registration Services Bureau (URSB), which is the 
government’s Intellectual Property Office, should not ex-
pect to see any increase in copyright registration from the 
movie industry in the near future.
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purchase of DELLOL when they had actually meant to 
purchase DETTOL, a well known brand for an antisep-
tic disinfectant. The mix here is that although we are 
seeing an increase in counterfeits, trademark lawyers 
are likely to take on more instructions over trademark 
infringements.

(iv) Potential likelihood of Trade Secret appropria-
tion:
The lockdown has brought about business closures 
in both goods and service related industries. With 
every passing week, employees are either placed on 
redundancy or terminated by employers who, un-
derstandably, can no longer afford to retain them 
when there is no work output. Uganda is one of the 
few countries in Africa with a legislation on Trade 
Secret Protection. The Trade Secrets Protection Act 
(No. 2 of 2009), protects undisclosed information in 
commercial transactions as Intellectual Property. 
Consideration of such information as intellectual 
property is premised on its secrecy and reasonable 
efforts having been undertaken by the person law-
fully in control of the information to keep it secret.

What is therefore envisaged is that if there are employees 
that have been laid off without a legal strategy in place to 
protect the company information that they have in their 
possession, this will be an open door to trade secret ap-
propriation. Once a Company’s trade secret is no longer 
protected, this can mean the end of that company’s busi-
ness operations, especially if the business success is main-
ly hinged on the trade secret. Companies should therefore 
conduct IP Audits of their businesses after the lockdown so 
as to ascertain the nature of information in the custody of 
employees that have been laid off and how this may affect 
the future operations of such businesses.

a) The High Side of post COVID-19:

The post COVID-19 benefits in IP legal practice are likely to 
be felt mainly in the Copyright sector. However, the Patent 
and Traditional Knowledge aspects of IP legal practice are 
also going to benefit as explained below:
(i) Increase in Compulsory licensing schemes in the 

Pharmaceutical industry
In 2009, Rwanda received a shipment of an ARV drug 
called Apo-Triavir from a Canadian Pharmaceutical 
company called Apotex. This was the culmination 
of a long compulsory licensing process that lasted 
close to two years and was only made possible by 
virtue of Paragraph 6 of the Doha Declaration of the 
TRIPS agreement and Public Health. This recogniz-
es the inadequate capacity of LDCs to manufacture 
their own medicines and thus enables them to get 
such access through compulsory licensing. Howev-
er, with the COVID-19 pandemic, such lengthy bu-
reaucratic processes as experienced by Rwanda, 
are likely to be cut down to enable LDCs get quick 
access to essential medicines through compulso-
ry licenses. Lawyers involved in negotiations and 
drafting of such contracts, will therefore be utilized.

(ii) More licensing schemes for access to Traditional 
Knowledge (TK)
The World Health Organization is taking keen inter-
est in the much touted herbal cure for the Corona 
virus from Madagascar. This has made the world 
give closer attention to the relevance of African 
Traditional medicinal knowledge. South Africa, Ken-
ya and Zambia, have the latest legislations on the 
use of Traditional Knowledge and Uganda is soon to 
follow. What this means is that we are likely to see 
more contractual undertakings for prior informed 
consent as well as access and benefit sharing mecha-
nisms between custodians of traditional knowledge 
and third party users. Intellectual Property lawyers 
have an understanding of the synergies between TK 
and Intellectual Property Rights. They will

Broadcasters have 
grabbed onto this op-

portunity and increased 
their presence among 
consumers by partner-
ing with Internet Ser-
vice Providers (ISPs) in 
making information 

accessibility easier. Air-
tel, for instance, created 
Airtel TV, an app which 
provides accessibility to 

local TV channels.
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basis, up from 10 million before the 
pandemic. The Tech Industry is there-
fore likely to see increased competi-
tion and innovations due to its emerg-
ing relevance and increased attention. 
IP lawyers will be handy in helping to 
register the necessary IPRs.

(iv) Copyright and Health: 
Apps have also been devel-
oped to track mobile phones 
of people suspected to have 
COVID-19. Such apps ease the 
work of healthcare govern-
ment officials by enforcing 
periodic mandatory isolation 
and thus curb down on the 
spread of the highly infec-
tious disease. In South Africa, 
other similar Apps are being 
developed through which mo-
bile phone companies will be 
working with the South Afri-
can Health Ministry in collect-
ing geo-location data from 
mobile phone towers to help 
track people who had contact 
with COVID-19 patients. Such 
measures, although creative 
in helping to prevent further 
spread of the illness, have 
been criticized for being in vi-
olation of data protection and 
privacy rights, especially in the 
United Kingdom, South Africa 
and Kenya, where they have 
been implemented. It should 
not be long before derivative 
versions of such apps are intro-
duced in Uganda as well.

therefore have a significant role to play in such negotiations and drafting 
of the necessary contractual undertakings.

(iii) Increase in copyright and trademark related e-commerce concepts: 
During the lock down period, the natural flow of customers through 
trading centers and market places has been substantially reduced. Such 
trading centers and market places are considered essential service pro-
viders and have therefore been allowed to remain in operation. The irony, 
however, is that the customers under lock down have not been able to 
easily access such products. Creative ways of reaching customers have 
therefore been devised by many retailers. Computer applications (apps), 
which are protectable under copyright law as computer programs, have 
been devised by some retailers, while others have gone to placing short 
adverts through WhatsApp.

The creation of new apps falls under copyright law and the post COVID-19 peri-
od may see an increase in copyright registration by those who seek to formally 
protect their creativity. On the other hand, WhatsApp advertisers of groceries 
and other foods stuff are also likely to see a silver lining in their businesses as 
online shopping has seen a sharp increase in the past two months alone. For in-
stance, the Guardian newspaper of 15th April 2020 reported that Jeff Bezos, the 
richest man on earth and owner of Amazon (an online shopping company), has 
increased his fortune by $24 Billion dollars so far during the coronavirus pandem-
ic, which is a 20% increase in his net worth to $134 Billion dollars over the last 
four months. So, imagine a supplier for chicken in Uganda who places a short ad-
vert on Whatsapp or through a telecomm service provider: The description of the 
product is clear; the name of the company distributing the product is clear with 
well laidout contact details, and the terms of the service are clear and attractive 
(e.g., stay home, stay safe, we will deliver to you). In a business sense, it is quite 
obvious that at the end of the COVID-19 lockdown, customers that are happy 
with this service or goods provider will be hooked and will therefore stay on as 
regular consumers. What forward looking companies falling in this bracket will 
have to do, therefore, is strengthen their brand image by registering a trademark 
as well as a domain name for their respective companies. This will act like a fence 
in keeping out potential trademark infringers or domain name cyber squatters. 

The Corona pandemic has also brought about a unique thirst for information. 
Broadcasters have grabbed onto this opportunity and increased their presence 
among consumers by partnering with Internet Service Providers (ISPs) in mak-
ing information accessibility easier. Airtel, for instance, created Airtel TV, an app 
which provides accessibility to local TV channels. Smart phone owners therefore 
have a better opportunity to access TV, inclusive of local news channels. A wider 
consumer base for the broadcasting industry also equates to an increasing ap-
preciation towards broadcasting rights as related to copyrights. Other ISPs such 
as Roke Telkom, Zuku Fiber Internet and others, have also benefitted from in-
creased clientele as the need to work from home, as well as home entertainment 
through online movie streaming channels, has created a demand for internet ser-
vices in the home setting. This – too – will stay on, post COVID-19.

Another noticeable development in this area is the increasing use of online video 
conferencing platforms such as Zoom. According to the Guardian online newspa-
per, between March and April 2020, downloads of the Zoom conferencing App 
increased over 740 percent with over 300 million people using Zoom on a daily 

(v) IP online registration and ad-
ministration: Many Govern-
ment IP offices across the 
globe conduct most of their 
services online. This makes it 
easier for IP Owners to gen-
erate protection for their cre-
ativity and innovation relying 
on the convenience of online 
administration, especially in 
the conduct of Trademark and 
Patent searches. In Uganda, 
trademark registration is the
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most present element at the Government IP office (URSB). However, Ugandan IP lawyers and their clients have 
always expressed their frustration with the inconveniences associated with brick and mortar trademark search pro-
cesses. The same goes for copyright and patent searches. Registration of the former is picking up in Uganda while 
for the latter it is still rather low. Nonetheless, with the COVID-19 lockdown, URSB had to come in and devise ways 
of enabling IP lawyers to continue representing their clients’ interests without the need of physically conducting a 
search at the IP Office. The new measures involve sending an email to the URSB office which can then be followed 
up with further instructions depending on the results of the email. Although we are not yet at the level of online 
searches conducted by other countries with vibrant IP protection, this current approach is headed in the right direc-
tion and should only lead to better improvement in IP Administration. This will inevitably lead to an increase in IP 
Administration in the country as more and more IP holders embrace the new system.  It will also inevitably lead to 
an increase in trademark filings by foreign entities that are attracted to the ease of registration.

Generally, the Corona virus has clearly caused untold suffering to many businesses and IP stakeholders. Nonetheless, in as 
far as Intellectual Property legal practice is concerned, it appears that there is a huge light looming at the end of the dark 
tunnel.

Dr. Kakooza is a Ugandan expert in Intellectual Property and Cyber Law. He is a 
Partner in the law firm of Sipi Law Associates. 

Email: tony@sipilawuganda.com

Assessment of the Impact of 
COVID-19 to human rights in East 
Africa
The Society is currently developing 
a brief on the impact of COVID-19 on 
human rights across the region.

Besides these key initiatives, the 
Society also supports small scale 
traders cope with the pandemic. With 
a satellite office at the Namanga One 
Stop Border Post and representatives 
at the Busia and Malaba borders, the 
Society has been providing small scale 

traders with real time information on 
policies and measures adopted by the 
various EAC Partner State governments 
and how they can take advantage of 
stimulus packages provided to stay 
afloat in their businesses.

In addition to this, the Society has 
continued to promote regional 
integration; virtually submitting a 
policy brief on the adequacy of the 
East Africa Human Rights System and 
participating in various EAC meetings 
to ensure commitments in the Treaty 

establishing the Community are fully 
implemented.

With this new normal, lawyers across 
the region have been confronted 
with unprecedented new realities. 
Lessons have been learnt and there 
has been much needed reawakening 
and a coming to birth of new ways of 
conducting legal practice. 

With current indications pointing 
towards phased withdrawal of social 
restrictions in the coming weeks and 
months, the East Africa Law Society 
will continue innovating and keeping 
members abreast. As everyone charts 
a way towards recovery, the Society 
will do all it can to support members 
in that mission. The future is set for 
those who adapt and strategically 
position themselves.

David  is Program Manager,East Africa Law Society.He is 
an Advocate of the High Court of Kenya.

REGIONAL PRACTICE:  
Role of the Regional Bar in Assisting Members Adjust to the 
COVID -19 Pandemic

. . .continued from page 82
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OUR REGIONAL INTEGRATION PARTNERS
We appreciate the following Partners who have supported our various regional integration and membership ca-

pacity efforts.

1. The Raoul Wallenberg Institute of Human Rights and Humanitarian Law

Our Partnership under the Regional Africa Programme promotes implementation 
of Human Rights Commitments by EAC Partner States as agreed under the Treaty 
for the Establishment of the East African Community. The project also promotes 
the operational capacity of the East African Court of Justice as well as that of ad-
vocates to appear before the Court.

2. The  Open Society Initiative for East Africa (OSIEA)

Our partnership seeks to promote cross-border trade and the full implementation 
of the Common Market Protocol. Currently the focus is on the neglected group of 
small scale traders.

3. The FORD Foundation

We have partnered with the Foundation to support rule of law and good govern-
ance initiatives across the region. Our current focus is on the constricting civic 
space in the region.

4. The Canadian Bar Association – Supporting Inclusive Resource Development 
(SIRD)

The partnership seeks to promote inclusivity in natural resource governance in the 
region. It also promotes legal reform of the regional and national structures to 
promote principles of transparency, accountability and gender equity.

5. Advocates for International Development (A4ID) & ROLE UK

Under this partnership, we promote responsible corporate practices and are also 
looking to ensure the United Nations Guiding Principles on Business and Human 
Rights are implemented in the region.

6. The Africa Legal Support Facility

Under this Partnership, EALS provides its membership with bespoke trainings in 
key legal sector areas and key economic development sectors in a bid to create 
Africa’s leaders of the future. The Partnership also works with SADC Lawyers and 
Francophone Lawyers (CIFAF). 

EALS PARTNER
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CONTACT INFORMATION
EALS House, Plot No. 310/19, PPF AGM Area,PPF Road off Njiro Road,

P.O. Box 6240, Arusha – Tanzania; Tel: (+255 27) 254 3226/7;
Cell (+255 786) 821010, (+254 721) 836545, (+254 717) 272142 & (+255 755) 232 279, 

Email:  info@ealawsociety.org; ceo@ealawsociety.org;

 INSTITUTIONAL MEMBERS


